


percent (1%) per month, plus a service charge of FIFTY AND NO/100 DOLLARS ($50.00) per
month for each month of delinquency. Also, in case of any default by LESSEE in the performance
of the terms, covenants and conditions herein contained, LESSEE shall pay to LESSOR any and
all costs incurred in connection with the default, including reasonable attorneys' fees. In the event
that any indebtedness arising hereunder is placed in the hands of a collector or an attorney for
collection, or suit is instituted for collection, LESSEE shall pay, in addition to the indebtedness,
reasonable collector's and/or attorneys' fees, together with all costs;

8. Assignee shall cure deficient rent for the twenty-nine (29) month period covering September 1,
2017 —January 1, 2020 in the total amount of THREE HUNDRED NINETY-FIVE THOUSHAND
SEVEN HUNDERD FIFTY AND NO/100 DOLLARS ($395,750.00) at such time that Assignee
receives the New Market Tax Credit;

9. Assignor shall execute and sign or provide a signed copy of “First Amendment to General Lease
No. 275 Between State of Hawaii Department of Hawaiian Home Lands, as Lessor, and Millennium
HI Carbon, LLC, a Hawaii Limited Liability Company, as Lessee;

10. As a condition to this assignment, a portion of MHCB’s annual net proceeds are reserved, to be
negotiated at a later date;

11. Except as changed, modified or amended herein, all other terms and conditions of General Lease
No. 275 shall continue and remain in full force and effect.

12. The Chairman of the Hawaiian Homes Commission is authorized to set forth any additional terms
and conditions which shall ensure and promote the purposes of the demised premises; and

13. This action is subject to ratification by the Hawaiian Homes Commission.

DISCUSSION

General Lease No. 275 was originally awarded to KonaCarbon, LLC, as Lessee, for a fifty-five (55) year
term commencing on March 10, 2009 as noted in the Memorandum of Lease dated March 23, 2009 and
recorded in the State of Hawai‘i Bureau of Conveyances on July 22, 2009, Document No.: 2009-112379,
(See Exhibit “A”) which Lease by mesne assignments was assigned to BIG ISLAND CARBON, LLC
effective August 18, 2009 as noted in the Assignment of Lease recorded in the State of Hawai‘i Bureau of
Conveyances as Document No.: 2009-133295, and the Consent to Assignment of Lease recorded with the
State of Hawaii Bureau of Conveyances Document No. 2009-133296 (See Exhibit “B™), then assigned to
MILLENNIUM HAWAII CARBON, LLC, a Hawaii limited liability company, by instrument dated and
signed on January 20, 2015 unrecorded (See Exhibit “C”).

The following are pertinent information on GL No. 275:

General Lessee: Millennium HI Carbon, LLC., a Hawaii Corporation

Location: 61-3277 Maluokalani Street, Kaei Hana Il Industrial Subdivision,

Kawaihae, Island of Hawaii

Tax Map Key No.: (3) 6-1-006:007 (See Exhibit
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Land Area:
Term:

Base Annual Rental:

Rental Re-opening:

Character of Use:

Site Improvements:

Current Delinquencies:

Total Debt:

12.961 Acres (564,581 sg. Ft.)
55 years; 03/01/2009 — 02/29/2064

$168,000.00; 12/1/2014 — 11/30/2024
$201,000.00; 12/1/2024 — 11/30/2034

The annual ground lease rent shall be reopened and re-determined
on December 1, 2034 and 2044 for the ensuing ten-year periods,
and on December 1, 2054 for the period ending February 29, 2064.

MG-1a (General Industrial)

A carbon activation plant facility which is 95% complete at
a cost of $45 Million.

$742,000.00

In 2015, when MHC was assigned the lease, the Hawaiian
Homes Commission granted a two (2) year rental to defer
totaling in the amount of $336,000.00, under the condition that
the deferred amount in full payment be made no later than March
1, 2024. As of December 2019, no payment(s) have been applied
to the deferred amount.

($336,000.00)

Current terms of the lease set payments at $14,000 per month
beginning January 1, 2017. The first payment made was March
16, 2019 and each month since in amounts ranging from $500 to
$2,000. As of December 10, 2019, ($10,250.00) has been paid.

$395.750.00

PROPOSED DEBT MIGITATION STRATEGY

1. Suspend current base monthly lease rent of $14,000 effective January 1, 2020.

2. Establish monthly rental amount of $1,000 per month beginning January 1, 2020 through

December 31, 2020.

3. The difference in monthly rent of $13,000 per month ($156,000 for the year of 2020) shall be
deferred and added to the deferred rent of $336,000 due March 2024. The new amount due in

March 2024 is $492,000.

4. Beginning January 1, 2021, reestablish base monthly lease rent in the amount of $14,000 per

month.
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5. MHCB will apply for the New Market Tax Credit. Successful application for the tax credit will
result in the purchase of necessary equipment to restore operation to the primary activated carbon
production envisioned under the current lease assignment. Failure to obtain the New Market Tax
credit by January 1, 2021 will be a violation of the lease and result in termination of this
agreement.

Consent to Assignment of Lease

Mr. Randolph Pomai Freitas informed the department through his proposal of June 13, 2019 of his desire
and intent to assign the general lease interest demising the property identified as TMK: (3) 6-1-006:007
General Lease No. 275, to Millennium HI Carbon Board for Hawaiian Relations & Initiatives (“MHCB”),
a Hawaii Corporation.

On December 5, 2019, David H. Lesser, President and Manager of Millennium HI Carbon, LLC (*“MHC”)
signed and executed a Limited Power of Attorney appointing Mr. Randolph Pomai Freitas as the attorney-
in-fact for MHC for the purpose of renegotiating terms of the lease, but not to include finalization of a Lease
Agreement or execution of a Lease Agreement. (See Exhibit “E”). Mr. Freitas also serves as President and
Board Member of MHCB, the proposed assignee.

Authorization

Acrticle Four, Condition No. 9. Titled Assignment, pages 10-11 of General Lease No. 275, states as follows:
“Assignment.

(@) No Assignment Without Consent. LESSEE shall not assign this Lease without the prior
written consent of LESSOR, which consent LESSOR shall not unreasonably withhold. Any
assignment without LESSOR’s prior express written consent shall be void.

(b) Assumption of Lease. Any assignment of this Lease shall be specifically made and therein
expressly stated to be made subject to all terms, covenants and conditions of this Lease, and the
assignee therein shall expressly assume and agree to all such terms, covenants and conditions.

(c) Compliance with Hawaii Revised Statutes 8171-36(a)(5). LESSOR may withhold its
consent to any assignment unless the assignment meets the requirements of Hawaii Revised
Statutes 8171-36(a)(5), or any other successor statute imposing conditions on the assignment of
leases of Lessor’s lands.

(d) No Change of Use. No assignment will be permitted if the assignee contemplates or
proposes any change in the use of the Premises from that expressly permitted by this Lease.

(e) LESSOR’s Response. LESSOR shall respond to any request for its consent to an
assignment of this Lease within thirty (30) days following LESSOR’s receipt of all financial
statements, documents and other information reasonably necessary for LESSOR to make its
determination (or within such longer time as may be reasonably required by it and of which it shall
notify LESSEE within such thirty (30) day period). If LESSOR shall fail to approve or disapprove
of a request for consent within the thirty (30) day period as the same may be extended, LESSOR’s
approval shall be conclusively presumed.
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(F) *Assignment” Defined. The term *“assignment” as used in this Lease shall mean and
include one or more sales or transfers by operation of law or otherwise by which:

(i) if LESSEE is a corporation, an aggregate of fifty percent (50%) or more of the total
common stock or any class of voting stock of LESSEE;

(i) if LESSEE is a partnership, an aggregate of fifty percent (50%) or more of the total
partnership interests of LESSEE or a change of control of any general partner of LESSEE;

(iii) if LESSEE is a limited liability company, whether member-managed or manager-
managed, an aggregate of fifty percent (50%) or more of the total membership interests of LESSEE
or a change of control of any managing member of LESSEE;

(iv) if the LESSEE is any other form of entity, an aggregate of fifty percent (50%) or
more of the legal, beneficial or other cognizable interests therein or in the governance,
administration or control thereof; shall become vested in one or more individuals, firms,
associations, corporations, partnerships, limited liability companies or other entities, or any
derivative or combination thereof, who or which did not own directly not less than a ten percent
(10%) interest, legally or equitably, in the LESSEE as of the Commencement Date or as of the
date of LESSEE’s subsequent acquisition of this Lease by assignment, with the ownership of such
interests in LESSEE being determined in accordance with the principles enunciated in Sections
318 and 544 of the Internal Revenue Code of 1986; provided, however, that the foregoing
definition shall not apply with respect to a corporate LESSEE whose capital stock is listed on a
recognized stock exchange or on the NASDAQ); provided, however, that a merger or acquisition
of fifty percent (50%) or more of the outstanding stock of any such LESSEE shall be construed to
be an assignment and shall require Landlord’s consent unless the successor or acquiring
corporation has a net worth equal to or greater than LESSEE had at the time this Lease was
executed, or at the time of any such merger or acquisition (whichever shall be the later); and
provided further that, if LESSEE is a corporation, a change in ownership of the stock of LESSEE
resulting from the death of a stockholder shall not be deemed a default hereunder if the decedent’s
shares pass to a surviving spouse and/or issue or to a trust for the primary benefit of such spouse
or issue.”

RECOMMENDATION

Land Management Division requests approval of the motion as stated.
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