





NOTICE

Hawailan Homes Commission
Public Hearings on the
Proposed Kahikinui Wind-Energy Project

Wednesday, May 29, 2019 at 6:00 p.m., or
Thursday, May 30, 2019 at 9:00 a.m.

Purpose: To provide an outline of the wind-energy project proposed by AEP Wind Holdings, LLC on
DHHL lands in Kahikinui, Maui and receive testimony from interested parties and the general public.

NOTICE

Hawalian Homes Commission
Special Meeting

Thursday, May 30, 2019 at 10:00 a.m.

All meetings will be at the
Paukukalo Community Center
655 Kaumuali'i Street
Waliluku, Hawai'i

Hawaiian Homes Commission Meeting agendas are available approximately one
week in advance on the HHC Meetings page of our website: dhhl.hawaii.gov

To request accommodations for a sign language interpreter or accessible parking (must be requested five days prior to the
meeting date), or for more information, please contact the DHHL at 808-620-9591
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STATE OF HAWAII

DEPARTMENT OF HAWAIIAN HOME LANDS

May 30,2019
TO: Chairman and Members, Hawaiian Homes Commission
FROM: Stewart Matsunaga, Acting Administrator

Land Development Division

SUBJECT:  Approval to Increase the Funding Ceiling for the Design and Construction of the Honokaia

Non-Potable Water System Project at Honokaia Island of Hawai‘i- previously designated as -
Tax Map Key No.: (3) 4-6-11:03;11;12 &13.

RECOMMENDED MOTION/ACTION

1. The Land Development Division (LDD) requests Hawaiian Homes Commission
approval to increase the funding ceiling for the design and construction of the
Honokaia Non-Potable Water System project from $1,165,000.00 to $1,465,000.00,
subject to written contractual assurance by the Plaintiffs from Honokaia ‘Ohana v.
Hawaiian Homes Commission that users and licensees of the water system shall be
responsible for said system’s operation and maintenance, as provided in the stipulated
settlement agreement filed September 19, 2013.

DISCUSSION

1. The Stipulated Settlement Agreement attached as Exhibit “A™ from the Honokaia
‘Ohana case provides for a funding ceiling of $1,165,000.00 to design and construct
the Honokaia Water System. The current design cost is $360,193.00, which leaves a
balance of $804,807.00 for construction.

2. Bid Opening for the subject project was held on December 19, 2018. Two (2) sealed
bids were received were greater than the $804,807.00 balance remaining for
construction under the settlement’s funding ceiling.

3. LDD worked with the Honokaia ‘Ohana to value-engineer the project to bring the
construction cost within the settlement amount. However, any further reductions to
the scope of the project will make the project’s construction infeasible.

4. Current DHHL Fiscal Year 2019 Development Budget includes Project Code
18301100, Honokaia Non-Potable Water System for $780,000.00. Additional funds
could be provided by DHHL Fiscal Year 2019 Development Budget, Project Code
00002700, Dispute Resolution. After settlement payout in Paradigm Construction v.
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Department of Hawaiian Home Lands et al., there is approximately $750,000.00
remaining in this budget item.

5. Approval to increase the funding ceiling by $300,000 will allow LDD to recommend

award of the construction contract for the Honokaia Non-Potable Water System
project to the lowest responsible and responsive bidder.

RECOMMENDATION

The Department recommends favorable consideration for the recommended motion
above.
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NATIVE HAWAIIAN LEGAL CORPORATION

164 Bishop Street, Suite 1205
Honolulu, Hawaii 96813
Telephone: (808) 521-2303

ALAN T. MURAKAMI 2285
SHARLA A. MANLEY 8868
ASHLEY K. OBREY 9199

Attorneys for Plaintiffs

sk

IN THE CIRCUIT COURT OF THE FIRST CIRCUIT

STATE OF IHAWAII

HONOKAIA "OHANA, T.J. AKIONA,
DOLORES RAMOS, YVONNE L.K. DELUZ,
LEHUA HO OPAI, DIANA TERUKINA,
RUBY ISAACS, and MICHAEL ISAACS,

Plaintiffs,
Vs.

JOBIE MASAGATANYI, in her capacity as
Chairperson of the Hawaiian Homes
Commission and the Director of the
Department of Hawaiian Home Lands; GENE
ROSS DAVIS, JEREMY K. HOPKINS,
PATRICIA W. SHEEHAN, WALLACE A.
[SHIBASHI JR., MICHAEL KAHIKINA,
RENWICK V.I. TASSIL, and LEIMANA K.
DAMATE, in their capacities as members of
the Hawaiian Homes Commission;
HAWAIIAN HOMES COMMISSION; and
the DEPARTMENT OF HAWAIIAN HOME
LANDS, STATE OF HAWAI'IL, JOHN DOES
[-10; JANE DOES 1-10; Governmental Units or
Other Entities 3-20,

Defendants

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Civil No. 09-1-1615-07 ECN
(Declaratory Relief and Other Civil Action)

STIPULATION FOR DISMISSAL WITH
PREJUDICE OF ALL CLAIMS AND
PARTIES; EXHIBIT A

Judge: Honorable Edwin C. Nacino

Trial Date: Week of June 24, 2013

STIPULATION FOR DISMISSAL WITH PREJUDICE
OF ALL CLAIMS AND PARTIES
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WHEREAS, on July 13, 2009, the Honokaia "Ohana along with a number of Honokaia
lessees or individuals related to them filed a complaint against the Hawaiian Homes Commission
(“HHC™), the Department of Hawaiian Home Lands (“DHHL”), Jobie Masagatani, in her official
capacity as Chairperson of the HHC and Director of the DHHL, and the other members of HHC,
also in their official capacities (hereinafter, collectively, “Defendants”) in the Circuit Court of
the First Circuit, State of Hawai'1 (Civil No. 09-1-1615-07 ECN);

WHEREAS, on August 24, 2009, Defendants removed the case to the Federal District
Court for the District of Hawai'i pursuant to 28 U.S.C. §§ 1441 and 1446.

WHEREAS, on May 5, 2010, with leave of court, Plaintiffs filed a second amended
complaint, which listed as plaintiffs Honokaia ‘Ohana, T.J. Akiona, Joseph Papalimu, Allen H.N.
Lindsey, Troy K. Familiar, Allison Mayeda, Dolores Ramos, Yvonne L.K. Del.uz, Lehua
Ho'opai, Penny Miranda, Flora Beamer Solomon, Malama Solomon, Leimomi Lum, Angela
Thomas, Diana Terukina, Ruby [saacs, and Michael [saacs;

WHEREAS, on July 23, 2010, Plaintiffs filed three motions for partial summary
jud‘gment claiming (1) breach of trust, (2) breach of settlement agreement, and (3) violation of
Plaintiffs’® equal protection rights based on Defendants’ failure to provide water to the lessces at
the DHHI.’s Honokaia pastoral subdivision and Defendants also filed a motion for judgment on
the pleadings and for summary judgment.

WHEREAS, on October 25, 2010, after a hearing on the motions on October 18§, 2010,

' the Federal Court granted the Defendants® Motion for Judgment on the Pleadings and for
Summary Judgment with respect to two of the counts, denied Defendants’ Motion for Judgment

on the Pleadings and for Summary Judgment with respect to the remaining counts, denied

Stipulation for Dismissal With Prejudice of All Claims and Parties; Honokaia "Ohana, et al. vs. Jobie
Masagatani, et al., Civil No. 09-1-1615-07 ECN.
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Plaintiffs” motions for partial summary judgment, and remanded the remainin g state law claims
to the Circuit Court of the First Circuit in Hawai'i:

WHEREAS, during the pendency of this action, Jobie Masagatani replaced Micah Kane
as Chairperson of the Hawaiian Homes Commission and the Director of the Department of
Hawaiian Home Lands and new commissioners replaced named commissioners whose terms’
expired, see Hawai'i Rules of Civil Procedure (HRCP) Rule 25(d)(1);

WHEREAS, during the pendency of this action, the parties stipulated (o dismiss with -
prejudice all individual claims of Flora Beamer Solomon, Malama Solomon, Leimomi Lum,
Angela Thomas, Allen I1.N. Lindsey, Troy K. Familiar, Allison Mayeda, and Penny Miranda;

WHEREAS, during the pendency of this action, Plaintiffs’ counsel filed a Suggestion of
Death Upon Record for Plaintiff Joseph Papalimu;

WHEREAS, the parties entered into settlement negotiations in 201 1, resulting in a draft

settlement agreement that was approved by the HHC in executive session on March 19,2013 and

approved by the Attorney General on or before April 8, 2013;

WHEREAS, on April 11, 2013, during a settlement conference with the Honorable Judge
Kafen Nakasone, the parties read into the record the key terms of the settlement agreement,
referring specifically to the above-referenced scttlement agreement;

WHEREAS, on August 20, 2013, the HHC formally ratified the Settlement, Release and
Indemnity Agreement, attached hereto as Exhibit “A”;

WHEREAS, in reliance on the terms and conditions of the attached Settlement, Release

and Indemnity Agreement, all remaining Plaintiffs Honokaia *Ohana, T.J. Akiona, Dolores

Stipulation for Dismissal With Prejudice of All Claims and Parties; Honokaia ‘Ohana, et al. vs. Jobie
Masagatani, et al., Civil No. 09-1-1615-07 ECN.
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Ramos, Yvonne L.K. Deluz, Lehua Ho opat, Diana Terukina, Ruby Isaacs, and Michael Isaacs,
have agreed to dismiss their lawsuit with prejudicq;

NOW THEREFORE, I'T'IS HEREBY STIPULATED by and amongst the parties through
their respective undersigned counsel that, pursuant to Hawai'i Rules ol Civil Procedure Rule:
41(a)(1)(B), Plainti{ls HONOKAIA "OHANA, T.J. AKIONA, DOLORES RAMOS, YVONNE
LK. DELUZ, LEHUA HO OPAIL DIANA TERUKINA, RUBY [SAACS, and MICHAEL
ISAACS, by and through their undersigned counsel, and Defendants JOBIE MASAGATANI, in" -
her capacity as Chairperson of the Hawalian Homes Commission and the Director of the
Department of Hawaiian Home Lalqdé; GENE ROSS DAVIS, JEREMY K. HOPKINS,
PATRICIA W. SHEEHAN, WALLACE A. ISHIBASHI JR., MICHAEL KAHIKINA,
RENWICK V.I. TASSIL, and LEIMANA K. DAMATE, in their capacities as members of the

Hawaiian Homes Commission, HAWAIIAN HOMES COMMISSION, the DEPARTMENT OF

HAWAIIAN HOME LANDS, and the STATE OF HAWAI'L, by and through their undersigned
counsel, hereby agree to dismiss the above-captioned case with prejudice.

- However, upon proper motion {iled by any aggrieved party, this Court retains jurisdiction
over this matter to enforce the terms and conditions of the Settlement, Release and Indemnity
Agreement.

Except as otherwise provided in the Settlement, Release and Indemnity Agreement, each
party is to bear his or her own respective costs and attorneys’ fees.
A trial date was set for the week of June 24, 2013. Upon approval by this Court of this

Stipulation, all claims and parties to this action will be dismissed with prejudice.

Stipulation for Dismissal With Prejudice of All Claims and Parties; Honokaia "Ohana, et al. vs. Jobie
Masagatani, et al., Civil No. 09-1-1615-07 ECN.
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DATED: Honolulu, Hawai'i, September i T ,2013.

/\ < N

f ‘ A A Q A k/\/’\
DONNA H. XALAMA

DANIEL A. MORRIS

Attorneys for Defendants

y
Dharte )
ALAN T. MURAKAMI
SHARLA A. MANLEY
ASHLEY K. OBREY
Attorneys for Plaintiffs

DATED: Honolulu, Hawaili,

APPROVED AND SO ORDERED
-

W

JUDGE/DFTHE ABOVE ENTITLED COURT

Stipulation for Dismissal With Prejudice of All Claims and Parties; Honokaia ‘Ohana, et al. vs. Jobie
Masagatani, et al., Civil No. 09-1-1615-07 ECN.
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SETTLEMENT, RELEASE AND INDEMNITY AGREEMENT

This Settlement, Release and Indemnity Agreement, by and between Plaintiffs

"HONOKAIA "OHANA, T.J. AKIONA, DOLORES RAMOS, YVONNE L.K. DELUZ, LEHUA
HO'OPAI, DIANA TERUKINA, RUBY ISAACS, and MICHAEL ISAACS and Defendants
JOBIE MASAGATANI, in her capacity as Chairperson of the Hawaiian Homes Commission

, ’a‘nd the Director of the Department of Hawaiian Home Lands, GENE ROSS DAVIS, JEREZMY’
K HOPKIN S, PATRICIA W. SHEEHAN, WALLACE A. ISHIBASHI JR., MICHAEL -
KAHIKINA, RENWICK V.I. TASSIL, and LEIMANA K. DAMATE, in their capacmes as
”members of the Hawaiian Homes Commission; HAWAIIAN HOMES COMMISSION, and the

)’ ;DEPARTMENT OF HAWAIIAN HOME LANDS, STATE OF HAWALI'L, relates to Civil No.

09-1-1615-07.

WIITNESSETH

WHEREAS, on July 13, 2009, the Honokaia ‘Ohana along with a number of Honokaia
-lessees or individuals related to them filed a complaint against the Hawaiian Homes Commission
(“HHC”), the Department of Hawaiian Home Lands (“DHHL”), Micah Kane, in his official
capacity as Chairperson of the HHC and Director of the DHHL, and the other members of HHC,
also in their official capacities (hereinafter, collectively, “Defendants™) in the Circuit Court of
the First Circuit, State of Hawai'i (Civil No. 09-1-1615-07 ECN) ( “Action™);

WHEREAS, on August 24, 2009, Defendants removed the case to the Federal District
Court for the District of Hawai'i pursuant to 28 U.S.C. §§ 1441 and 1446;

WHEREAS, on May 5, 2010, with leave of court, Plaintiffs filed a second amended

complaint, which listed as plaintiffs Honokaia ‘Ohana, T.J. Akiona, Joseph Papalimu, Allen H.N.
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Lindsey, Troy K. Familiar, Allison Mayeda, Dolores Ramos, Yvonne L.K. Deluz, Lehua
Ho opai, Penny Miranda, Flora Beamer Solomon, Malama Solomon, Leimomi Lum, Angela
Thomas, Diana Terukina, Ruby Isaacs, and Michael Isaacs;

WHEREAS, on July 23, 2010, Plaintiffs filed three motions for partial summary
judgment claiming (1) breach of trust, (2) breach of settlement agreement, and (3) violation of
Plaintiffs’ equal protection rights based on Defendants’ failure to provide water 1o the lessees at
the DHHL’s Honokaia pastoral subdivision and Defendants also filed a motion for judgment on

“the pleadings and for summary judgment;

WHEREAS, on October 25, 2010, after a hearing on the motions on October 18, 2010,
the Federal Court granted the Defendants’ Motion for Judgment on the Pleadings and for
Summary Judgment with reépect to two of the counts, denied Defendants’ Motion for J udgment

~on the Pleadings and for Summary Judgment with respect to the remaining counts, denied
“Plaintiffs’ motions for partial summary judgment, and remanded the remaining state law claims
‘to the Circuit Court of the First Circuit in Hawai'i;

WHEREAS, during the pendency of this action, Jobie Masagatani replaced Micah Kane
as Chairperson of the Hawaiian Homes Commission and the Director of the Department of
Hawaiian Home Lands and new commissioners replaced named commissioners whose terms
expired, see Hawai'i Rules of Civil Procedure (HRCP) Rule 25(d)(1);

WHEREAS, during the pendency of this action, the parties stipulated to dismiss with
prejudice all inaividual claims of Flora Beamer Solomon, Malama Solomon, Leimomi Lum,
Angela Thomas, Allen H.N. Lindsey, Troy K. Familiar, Allison Mayeda, and Penny Miranda,.
and Plaintiffs’ counsel filed a Suggestion of Death Upon Record for Plaintiff Joseph Papalimu;

and
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WHEREAS, the Parties desire to settle any and all issues related (o the Action;

NOW, THEREFORE, in consideration of the mutual covenants and conditions contained

herein, as follows:

A. Construction of a Non-Potable Water System

1. In consideration of the terms, conditions and promises to be made by the ly’ayrtie,s1
in this Settlement, Release and Indemnity Agreement (the “Agrcement"’),
Defendants?® will agree to fund the planning, design, engineering and construction
of all primary components, including all laterals off the main line as well as
submeters, of a gravity-fed, non-potable water system designed to serve all
current and future lessees of the Honokaia subdivision® (hereinafter referred to as

the “Water System™).

2. Defendants’ obligation to fund the design and construction of the primary
components of the Water System is conditioned on the following:

a. The cost to design and construct the Water System does not exceed - )
$1,165,000.00, based on actual bids/proposals received in response to
solicitations by DHHL for bids/proposals to design and construct the
Water System. If the Water System cannot be designed and constructe'd
for less than $1,165,000.00, Defendants shall enter into renegotiatioﬁ with
Releasors to assess the feasibility of a less costly design for the Water

System.

b. In consultation with a designated representative of Releasors® during
the design phase of the planning for the Water System as to the (1) route
of the pipeline, (2) the location of the meters, and (3) the general

! “Parties” refers to the Releasors and Defendants (defined below).
z “Defendants” refers to Jobie Masagatani, in her capacity as Chairperson of the Hawaiian Homes
Commission and the Director of the Department of Hawaiian Home Lands, Gene Ross Davis, Jeremy K. Hopkins,
Patricia W. Sheehan, Wallace A. Ishibashi Jr., Michael Kahikina, Renwick V.I. Tassill, Leimana K, DaMate, in their
capacities as members of the Hawaiian Homes Commission, the Hawaiian Homes Commission, and the Department
of Hawaiian Home Lands, State of Hawai'i.

The “Honokaia subdivision” means the subdivision at Honokaia, Honokaa, Big Island, Hawaii, previously
designated as TMK: (3) 4-6-11: 3, 11, 12 & 13, which lots were consolidated and resubdivided by DHHL, including

both Phase I and Phase II.
¢ “Releasors” refers to Plaintiffs Honokaia ‘Ohana, T.J. Akiona, Dolores Ramos, Yvonne L.K. DeLuz,

Lehua Ho'opai, Diana Terukina, Ruby Isaacs, and Michael Isaacs.
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design/functionality of the design chosen as part of DHHL’s request for
proposals, Defendants will fund the design and construction of the water
system, which consists of: a hookup to a Department of Water EIR
Supply, County of Hawaii (“DWS”) line located at TMK (3) 4-7-07:05
(conditioned on the lessee of that parcel entering into a utility and access
easement to allow the hookup and laying of pipe and other infrastructure);
main storage tank(s) in such number, size, and location(s) to be _
determined by an engineer retained by DHHL to design the Water System:;
the main water meter(s) (no more than four of a type required and
approved by DWS); the main lines running from the DWS hookup to the
main storage tanks and from the main storage tanks to the Honokaia
subdivision; laterals and individual submeters for each lot, to be placed as
close to the property line as possible; and any air relief valves or other
components necessary for proper functioning of the main lines, all subject
to obtaining necessary easements. Each Honokaia lessee’® shall be
responsible for constructing/installing and maintaining individual water
lines only beyond the sub-meter and onto lessees’ respective lots, and any
other infrastructure the lessees may determine is appropriate to convey and
store the water from the main lines to and on their respective lots,
including pumps and individual storage systems, so long as such
individual infrastructure does not impair proper functioning of the Water

System.

C. DWS’ approval of the hookup of the Water System to its water system as
contemplated by the Agreement.

d. The Water System shall use water meters appropriately sized by engineers
to service the system. The water meter(s) shall be assigned to four lots
within the Honokaia subdivision to be determined by the engineers
selected to design the system in consultation with a designated
representative of Releasors and with the approval of DWS.

e. Releasors agree not to hold Defendants responsible for the limitations on
water availability imposed by DWS, whether for operational reasons or
based on water shortages or drought. In entering into this Agreement,
Releasors do not waive their right to sue DWS and/or the County if

3 “Honokaia Jessee” means an individual who at the present time or in the future is a lessee under a valid,
authorized pastoral lease issued by DHHL for a lot in Honokaia subdivision, or the duly authorized successor of

such individual.
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h.

necessary to assert rights to additional water at Honokaia in support of
homesteading contained in the Hawaiian Homes Commission Act
(ITHCA) § 221, or any other legal authority.

It 1s expressly understood and agreed by all Parties that DWS has imposed
restrictions on the amount of water that may be used for the proposed
system for operational reasons and that it may further restrict or prohibit
the use of water from its system for other operational reasons or due to
water shortages or system malfunctions. Releasors, which consist of the
Honokaia "Ohana and the individually named Plaintiffs in Honokaia
‘Ohana, et al. v. Masagatani, et al., Civ. No. 09-01-1615-07 ENC, bear
the risk of any such restrictions, prohibitions, and malfunctions, and
Defendants shall in no way be responsible for DWS’s actions or its
system’s performance or the inability of DWS to deliver water to the
Water System for any reason, including but not limited to operational
reasons or due to water shortages, system malfunctions, or drought,
subject to paragraph B(5) below.

Releasors acknowledge that water from the Water System is non-potable
and shall be used solely for stock water and shall not be used for lrrigation
or as potable water, and Releasors bear the risk of use of the water for any

purposes.

This Agreement in no way modifies the leases issued by DHHL to
Honokaia lessees or the ranch plans that were submitted by Honokaia
lessees to DHHL, including but not limited to the obligation to build
catchment or similar systems as a primary water system.

Benchmarks. Although the parties fully acknowledge that circumstances prevent a
rigid schedule to implement the steps in paragraph A(2) above, they agree that
time is of the essence to provide the contemplated water infrastructure.
Accordingly, they agree to strive for meeting the benchmark steps to construct the
planned Water System in twenty-four (24) months or less, in accordance with the
sequential schedule below:

Procure a Professional Engineer to design the project within three (3)
months of the cxecution of this Agreement.

Design the Water System to specifications (including topography study,
design, county plan revicw, permits) needed to issuc a request for
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proposals within nine (9) months following the procurement of a
professional engineer pursuant to paragraph A(3)(a).

c.. Conduct a bidding process within one (1) month following final design of
the Water System pursuant to paragraph A(3)(b).

d. Award and Contract with a general contractor to build the Water System
within two (2) months after beginning the bidding process as contemplated
by paragraph A(3)(c).

e. Complete construction with regular oversight by Defendants within nine
(9) months after the award of the contract to build the Water System,
pursuant to paragraph A(3)(d).

f. Within the construction period, insure completion of the Road A water
system (Phase I) before completion of the Road B water system (Phase II).

4, Defendants shall confer with designated representative of Releasors to report on
the progress made to achieve each benchmark (above) and any corrective action
taken should there be a failure to meet any benchmark within the expected time
frame (above). Upon request by Releasors, Defendants shall meet with Releasors
to discuss any issue related to implementation of above benchmarks. ‘

Operation and Maintenance of the Water System

1. The Water System will not be operated or maintained by Defendants.
Defendants’ continuing obligations under paragraph B(5) below are conditioned
on a homestead association or other entity of which the Honokaia lessees are
eligible for membership or participation (the “licensee”) -- e.g., the Waimea
Hawaiian Homestead Association -- entering into a license or similar agreement
with Defendants for the Water System, by which the licensee agrees to operate
and maintain the Water System in accordance with this Agreement (see below).

2. Upon coimpletion of design and construction of the Water System, Defendants
shall, with the approval of the Commission, offer and, if agreement is reached,
enter into a license or similar agreement with the Waimea Hawaiian Homestead
Association or other licensee, which shall be responsible for the operation and
maintenance of the Water System at no cost to Defendants. In agreeing to this
term, Releasors do not waive any right to assert in other homestead areas that the
State is obligated to fund such costs as administrative and operating expenses of
the DHHL, or to assert in other homestead areas a claim for State funding of such
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costs and expenses pursuant to Haw. Const., Art. XII, § 1, the HHCA or any
other legal authority. Nothing in this Agreement shall be deemed to preclude
DHHL from asserting claims or seeking funding from the legislature for
operation, maintecnance, or repair costs associated with this or any other water

system.

The Waimea Hawaiian Homestead Association or designated licensee shall be
the customer of DWS, responsible for paying all charges of DWS for the use of
water from the DWS system or for any and all other charges levied or imposed
by DWS (which charges the licensee will pass on to and collect from the

Honokaia lessees).

The Waimea Hawaiian Homestead Association or designated licensee shall be
responsible for the following:

a. Maintaining the Water System in good working order;

b. Operating the Water System for the benefit of all Honokaia lessees who
choose to use the Water System, who pay for the installation of
infrastructure from authorized connection points on the main lines of the
Water System to their respective lots, and who agree to be bound by any
operating agreement the licensee may impose on Honokaia lessees;

c. Performing daily maintenance tasks and paying for all minor
maintenance of the Water System, including inspection of the system, any
surface line repairs, and any necessary landscape maintenance;

d. Billing the Honokaia lessees for the use and maintenance of the Water
System, including any charges for water taken from the Water System,
collecting the same, and paying DWS any amounts billed to the licensee;

€. Acquiring and maintaining in force at all times insurance for the
maintenance and operation of the Water System, in form and amounts to
insure proper operation of the Water System, with Defendants named as
additional insureds; and

f. Maintaining adequate signage that notifies persons who may come into
contact with water from the Water System that the water is non-potable
and not suitable for human consumption. '

Notwithstanding the maintenance costs borne by the Waimea Hawaiian
Homestead Association or designated licensee, Defendants shall be responsible
for all major repairs of the Water System, including, but not limited to, major
repair and replacement of tanks and pipelines and all major appurtenances due to
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normal wear and tear, acts of God, accidents, vandalism, theft, or other human-"
caused events beyond the day-to-day maintenance activities of the Waimea
Hawaiian Homestead Association or designated licensee. Defendants shall also be
responsible for requiring that all non-Plaintiff and future Honokaia lessees
understand that, in order to use the Water System, they must pay all fees pursuant
to the agreement with the Waimea Hawaiian Homestead Association or
designated licensee, including any pre-paid deposit requirements imposed, and
assume liability of any costs and fees related to collection for unpaid fees that
accrue. Defendants’ responsibility under this paragraph in no way precludes
Defendants’ right to seek recovery of costs from others, including users of the.
Water System, who are or may be responsible for damage caused to the Water

System.
6. Defendants make no warranties that the water from the Water System will provide
a particular level of water pressure or that the water is adequate or safe for use by
cattle or other animals.
C. Releases, Indemnification Obligations, and Dismissal
1. In consideration for the promises and other consideration given by Defendants,

Releasors, for themselves and their heirs, executors, administrators, successors,
and assigns, will fully and finally release, acquit, and forever discharge
Defendants, the State of Hawaii, and their departments, agencies, directors,
officers, agents, employees, representatives, insurers, attorneys, administrators, -
and assigns and all other persons acting on their behalf (collectively “Releasees™),
from and against any and all claims against Releasees which Releasors have, or
have ever had, or may ever have, whether known or unknown through oversight
or error, and which, if known, would materially affect Releasors’ decision to enter
into the Agreement, resulting from, arising out of, to arise out of, or connected
with, directly or indirectly, the events and claims described in Civil No. 09-1-
1615-07 (the “Lawsuit”), the development and leasing of the Honokaia
subdivision, the Settlement Agreement and Release and Stipulation for Dismissal
With Prejudice and Order in the Aged Hawaiians lawsuit (Civil No. 89-244), the
decision of Defendants to provide or not provide or fund water and water
infrastructure for the Honokaia subdivision, the form of any water system that
may be installed at the Honokaia subdivision in the future and any limitations on
the amount of water or level of water pressure it may provide; including but in no
way limited to all claims, theories, demands, and causes of actions asserted in the
Lawsuit (collectively, the “Released Claims”), subject to the limitations in
paragraph C(4) below.
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Concurrent with the execution of this Agreement, Releasors shall execute and
deliver to Defendants’ counsel for immediate filing a Stipulation for Dismissal
With Prejudice of All Claims Against Defendants in the Lawsuit, Civil No. 09-1-
1615-07, by which the Lawsuit and all claims therein shall be finally terminated.

Releasors expressly waive and release any and all damages claims that they may
have against Releasees. No monetary payments of any kind shall be made to
Releasors, except as explicitly provided in this Agreement.

In agreeing to the terms of this Agreement, Releasors do not waive any right
to seek remedies in other homestead areas, based on the HHCA, the state
Constitution, statutes, or any other legal authority, to (a) obtain water, including
water free of all charge” pursuant to HHCA § 221(c), in support of
homesteading, from the county or any other agency; (b) seek general funds to
defray the costs of operation and maintenance of water systems in other
homestead areas as administrative and/or operational expenses of the DHHL.
Nelson v. Hawaiian Homes Commission, 127 Hawaii 185, 277 P.3d 279
(2012). In addition, Defendants shall not assert that Releasors, in entering into
this Agreement, have waived any claims other than those released in this
Agreement to assert rights to water in support of homesteading contained in
the HHCA, the state Constitution, statutes, or any other legal authority.

Subject to the foregoing paragraph, Releasors covenant and agree that they will
forever refrain from instituting, prosecuting, maintaining, proceeding on or
advising to be commenced against Releasees any action or proceeding which
arises out of, or is or may be, in whole or in part, based upon, related to or
connected with any of the Released Claims. Releasors understand that the
releases and waivers contained in the Agreement will be a complete defense to
any action or other proceeding asserting any of the Released Claims which may
be instituted by or on behalf of Releasors.

Releasors expressly waive and release any and all claims they may have now or
in the future based on the assertion that the Water System is inadequate to serve
the water needs of Plaintiffs or that water from the Water System is not fit for
human or animal consumption.
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D. Additional Provisions

1. Attorneys’ fees and costs. Each Party to this Agreement and each party in the
Lawsuit shall bear their own attorneys’ fees and costs, except that Defendants
shall pay Plaintiffs $10,000.00 for attorneys’ fees and costs.

2. Advice of Counsel. All Parties represent that they are fully advised by counsel in
this matter.
3. No Admission of Wrongdoing. The Parties agree that the covenants, promises,

agreements, and releases contained in this Agreement are not to be construed
as admissions of negligence, gross negligence, willful or intentional
misconduct, breach of contract, breach of warranties, breach of trust duties,
violation of any statute or constitutional provision, liability, or fault of any
kind whatsoever but are to be construed solely as the compromise and
settlement of disputed claims.

4. No Representations. The Parties acknowledge that no promise, agreement,
fact, or opinion not expressed in this Agreement has been made by or to them
to induce this Agreement and that the settlement is made with full knowledge
of this fact and of the possibilities of the subject matters of the Agreement.

5. No Waiver. A waiver of any breach of this Agreement by any Party shall not
be deemed to be a waiver by any Party of any other breach of this Agreement.

6. Interpretation. The terms of this Agreement have been negotiated at arms
length among knowl]edgeable Parties represented by experienced counsel. As a
result, the rule of “interpretation against the drafter” shall not apply in any
dispute over interpretation of the terms of this Agreement.

7. Warranties. Releasors warrant that they are the owners in their respective
names of all Released Claims, and that they have not assigned, sold,
transferred, mortgaged, conveyed, hypothecated or otherwise disposed of the
Released Claims or any of them to anyone.

8. Entire Agreement. This Agreement contains all of the terms and agreements
between the Parties and supersedes and cancels each and every other prior
conflicting agreement, promise, and negotiation between them.
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9.

10.

11.

13.

Captions and Headings. The captions and headings or paragraphs in this
Agreement arc inserted for convenience, reference, and identification purposes
only, and shall not control, define, limit, or affect any provisions of the

Agreement.

Amendments. This Agreement, which shall constitute the entire agreement
between the Parties, may be changed, amended, or modified only by a written

instrument signed by all parties.

Counterparts. This agreement may be signed in two or more counterparts,
each of which shall be deemed to be an original, but all of which shall
constitute one and the same instrument. Facsimile and Portable Document
Format (PDF) signatures shall be deemed valid, original signatures.

Additional Documents. The Parties agree to cooperate fully and execute

any and all supplementary documents and take additional actions which may
be necessary or appropriate to give full force and effect to the basic terms and
intent of this Agreement.

Authority. The Parties represent and warrant to each other that they have

full power and authority to enter into this Agreement, and to perform in
accordance with its provisions, and that any representative executing this
Agreement on behalf of any Party is duly authorized by his, her, or its principal
to execute and deliver the Agreement.

DATED: Honolulu, Hawai'i, __, copnse 1~ 2.5, 20,%

7, (/5/1‘&19 %—“’Zda’//‘z o
MICHAEL ISAACS
For Plaintiff Honokaia ‘Ohana
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RUBY ISAACS
Plaintiff

DOLORES RAMOS
Plaintiff

LEHUA HO'OPAI
Plaintiff

DIANA TERUKINA
Plaintiff

APPROVED AS TO FORM AND CONTENT:

ALAN T. MURAKAMI
SHARLA A. MANLEY
ASHLEY K. OBREY
Attorneys for Plaintiffs
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HAWAIIAN HOMES COMMISSION

éﬁﬁ)%we\

1EMASACJ "ANP, Chairperson

THE DEPARTMENT OF HAWAIIAN
HOME LANDS

= A

By: JOW MAS’A'GAT NI)Director

APPROVED AS TO FORM AND CONTENT:

DONNA H. KALAMA
DANIEL A. MORRIS
Deputy Attorneys General
Attorneys for Defendants

13-

ITEM NO. E-1
EXHIBIT “A”




I[TEM E-2



TO:

STATE OF HAWAII
DEPARTMENT OF HAWAIIAN HOME LANDS

May 30, 2019

Chairman and Members, Hawaiian Homes Commission

™y

FROM: Stewart Matsunaga, Acting Administrat

Land Development Division

SUBJECT:  Approval to Amend the Source of Funding for the Development Agreement

between the Department of Hawaiian Home Lands and Ikaika Ohana for
“Hawaiian Home Lands Rental Housing in the Villages of Laiopua”

RECOMMENDED MOTION/ACTION

L.

Approval to Amend the Fiscal Year 2019 Development Budget source of funding in the
amount of $5,000,000 from the Native American Housing and Self-Determination Act
(NAHASDA) fund to Hawaiian Home Lands Trust Fund for the Development
Agreement between the Department of Hawaiian Home Lands and Ikaika Ohana for
“Hawaiian Home Lands Rental Housing in the Villages of Laiopua”, subject to no
increase above the current funding level established by the Hawaiian Homes Commission
for FY 2019 Development Budget.

DISCUSSION

1.

On August 25, 2017, Ikaika Ohana was awarded development agreement contract,
pursuant to RFP-16-HHL-004, “Hawaiian Home Lands Rental Housing in the Villages of
Laiopua”. The Development Agreement provides for the development of 118 lots in
Village 4 and 45 lots in Village 5 through a 15-year Rent with Option to Purchase
project. This Rent with Option to Purchase project provides low income rental housing
to families who incomes do not exceed 60% of the area median income. This project will
also provide for families whose incomes do not exceed 30% and 40% of median income.
Upon financial qualification and selection of a single-family rental unit, the tenant is
provided with an Option to Purchase the unit at completion of 15-year rental compliance
period.

The project funding for the construction of homes will primarily come from the sale of
Low-Income Housing Tax Credits. In addition, DHHL had committed to support this
project with additional equity. In June 2018, the Hawaiian Homes Commission approved
$5,000,000 in NAHASDA funding for this project.
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3. On February 12, 2019, DHHL and Ikaika Ohana executed the Development Agreement
for the subject project.

4.  On February 15, 2019, Ikaika Ohana submitted its Low-Income Housing Tax Credit
application to Hawaii Housing Finance Development Corporation (HHFDC). Ikaika
Ohana’s application included DHHL’s commitment to provide $5,000,000 in
NAHASDA funds for construction support.

5. During the HHFDC vetting process of reviewing Ikaika Ohana’s rental program rates,
DHHL was informed by the Housing and Urban Development Office of Native American
Programs, that if NAHASDA funds are used in the project, there can be no adverse action
taken against tenants who have no ability to pay the required affordable rents. With this
stipulation, Ikaika Ohana’s LIHTC application does not pencil out and may be subject to
disapproval, unless additional annual subsidies from DHHL are provided. If Ikaika
Ohana’s LIHTC application is disapproved, then the Development Agreement will be
terminated in the best interest of the State, and the Rent with Option to Purchase project
will not be implemented.

6. At this late stage of the application, in order to keep Ikaika Ohana’s LIHTC application
successful, as an alternative means of financing, DHHL recommends that that source of
financing for the subject Development Agreement be amended to the Hawaiian Home
Lands Trust Fund, rather than NAHASDA funds. DHHL expects that the use of
Hawaiian Home Lands Trust Fund would be repaid to DHHL at the completion of house
sales at the end of the rental compliance period, similarly if NAHASDA would have been
used.

7. The total Trust Fund budget in Fiscal Year 2019 (FY19), approved the HHC is
$72,283,000. Currently, LDD expects to encumber approximately, $20,000,000 up to
June 30, 2019. Since several major development projects were not able to move forward
in FY'19, there is an unencumbered balance of Trust Funds in the approximate amount of
$50,000,000. LDD will defer encumbrance of Trust Fund funded projects in the amount
of $5,000,000 to permit for the switch of $5,000,000 in NAHASDA funds to Trust
Funds, without exceeding the FY 19 HHC authorization in the Trust Fund budget.
NAHASDA funds in the amount of $5,000,000 would be restored in the DHHL FY19
Development Budget.

RECOMMENDATION

The Department recommends favorable consideration for the recommended motion
above.
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