




























To request accommodations for a sign language interpreter or accessible parking (must be requested five days prior to the meeting 
date), or for more information, please contact the DHHL Information and Community Relations Office on O‘ahu at 808-620-9590.

Notice of Annual 
Hawaiian Homes Commission Regular Meeting 

in Kapolei, O’ahu
on Monday, June 20, 2016 at 9:30 a.m. 

and Tuesday, June 21, 2016 at 9:00 a.m.*
at Hale Pono’ī, Department of Hawaiian Home Lands 

91-5420 Kapolei Parkway, Kapolei, O’ahu 96707 

Hawaiian Home Lands Meeting 
with the Kapolei Homestead Community

on Monday, June 20, 2016 from 6:30 – 8:30 p.m. 
at the Kapolei High School Cafeteria

91-5007 Kapolei Parkway, Kapolei, O’ahu 96707

AGENDA
6:30 - 7:00 p.m. DHHL Update 
7:00 - 7:30 p.m. Homestead Community Update 
7:30 - 8:30 p.m. Open House** 
8:30 p.m. Adjournment

* *During Open House, representatives from DHHL divisions will be available for one-
on-one consultation with beneficiaries. Community organizations will also present 
informational booths.

Hawaiian Homes Commission Meeting agendas are available approximately one week 
in advance on the HHC Meetings page of our website, dhhl.hawaii.gov

*Meeting times are subject to change. Please check the website for an updated schedule.
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TO:  Chairman and Members, Hawaiian Homes Commission 

 

FROM: Niniau Simmons, NAHASDA Manager 

  

SUBJECT: H-1  Approval of Resolution no. 286 Celebrating 95th Anniversay of the 

Hawaiian Homes Commission Act being Signed into Law 
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STATE OF HAWAI‘I 

DEPARTMENT OF HAWAIIAN HOME LANDS 

 June 20, 2016  

 

TO:  Chairman and Members, Hawaiian Homes Commission 

FROM: Hokulei Lindsey, Administrative Rules Officer 

  Office of the Chairman 

 

SUBJECT: Approval of Recommendations for Proposed Amendments to 

§10-3-26, Title 10, Hawaii Administrative Rules and to 

Proceed with Rulemaking under Chapter 91, Hawaii 

Revised Statutes 

 

RECOMMENDED MOTION/ACTION 

 

That the Hawaiian Homes Commission approve the 

recommendations for proposed amendments to §10-3-26, Title 10, 

Hawaii Administrative Rules1 and to proceed with rulemaking under 

Chapter 91, Hawaii Revised Statutes. 

 

DISCUSSION 

 

Pursuant to Hawaii Revised Statutes section 91-5, each 

agency is required to adopt and maintain administrative rules; 

“[c]ompilations shall be supplemented as often as necessary and 

shall be revised at least once every ten years.”2  The procedure 

for adoption, amendment, or repeal of rules is prescribed in HRS 

section 91-3. 

  

At its May 2016 meeting, the Hawaiian Homes Commission 

approved recommended amendments to Title 10, Hawaii 

Administrative Rules but deferred on recommended §10-3-26, which 

embodies the substantive recommendations for subsistence 

agriculture lots.  The recommendations for subsistence 

agriculture presented at the May 2016 meeting were to revise the 

original proposal taken to beneficiary consultation by: 

 

1. Increasing the lot size to “not more than three acres” and 
including criteria to guide determination of lot sizes. 

                                                           
1 See Exhibit 2 for the revised proposed text for §10-3-26. 
2 Haw. Rev. Stat. §91-5. 
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2. Removing the residency requirement and instead providing 
options to reside and subsistence farm on the lot or use 

the lot for subsistence farming. 

3. Broadening housing options to allow lessee to build to 
county code or be exempted provided that the plans and 

specifications along with documentation and certification 

for non-conforming structures or portions of structures are 

submitted to the department and lessee releases department 

from any liability arising from non-conformance. 

4. Allowing additional dwelling units on subsistence 
agriculture lots subject to department approval and 

infrastructure capacity. 

5. Allowing subdivision of lots larger than one acre subject 
to the same applicable conditions as subdivision of larger 

agriculture lots. 

 

Based on the May discussion with the Commission, staff revisited 

Recommendation 3 above focusing on how to achieve safety for 

non-conforming dwellings including permitting, professional 

certifications and minimum building code requirements, and 

liability.  Staff recommends the following changes to 

Recommendation 3 (See Exhibit 1 for detailed explanation): 

 

A. Clarify that non-conforming dwellings may be exempted by 
DHHL provided any non-conforming portion(s) are 

“certified by a subject matter appropriate State of 

Hawaii licensed professional” and are in compliance with 

applicable laws and regulations including environmental 

compliance, water, clean water, wastewater, and 

catchment.3  The recommendation still allows building to 

code and also still requires all plans be submitted to 

the Department. 

B. Soften the liability clause so that liability shifts to 
the lessee for undisclosed or unpermitted non-

conformities. 

 

RECOMMENDATION 

 

DHHL staff respectfully requests approval of the motion as 

proposed.

                                                           
3 Section 204 of the HHCA vests the Department with broad control of the 

Hawaiian Home Lands, thus authorizing management and planning authority 

separate from the Counties.  However, section 204 has been interpreted to be 

limited by certain Federal and State laws and regulations like those related 

to environmental protection. 
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Permitting  

 

 The recommendation does not address permitting with the 

counties because currently each major county will approve 

building permits for improvements on Hawaiian Home Lands.  The 

counties differ, however, on how and whether they review 

applications for compliance with zoning.  The DHHL and Hawai‘i 

County have a Memorandum of Understanding that addresses these 

issues.  Similar discussions are underway with Kaua‘i County, 

and the Department expects to begin working with Maui County to 

develop an appropriate MOU.  The City and County of Honolulu has 

a “processes checklist” specific to Hawaiian Home Lands which 

should be used by frontline staff but progress has, in the 

recent past, been slow in reaching agreement for the zoning 

review.  Staff recommends, at this point, to continue working in 

cooperation with the counties rather than promulgate rules. 

 

Professional Certification(s) & Minimum Building Code 

Requirements 

 

The recommendation still provides an option for exemption 

of structures that are non-conforming to county building code 

standards except that any non-conforming portions (1) need to be 

“certified by a subject matter appropriate State of Hawaii 

licensed professional”; and (2) need to be in compliance with 

applicable laws and regulations including environmental 

compliance, water, clean water, wastewater, and catchment.  

Staff believes that these requirements combined with the 

Department’s standard review of plans would result in dwellings 

that are safe by virtue of the professional certification, and 

that health and environmental protections would also be taken 

into account.  Professional certification(s) offer a readily 

available alternative to identifying minimum code requirements 

or developing a DHHL building code. 

 

Liability 

 

 The recommendation still contains a liability clause but it 

is softened to apply only to non-conformities that are 

undisclosed or unpermitted.  The clause is intended to encourage 

compliance with the rules by disclosing the non-conformance(s) 

and by seeking the appropriate certification(s) and Department 

approval.  
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“§10-3-26  [Residence permitted on agricultural and 

pastoral lot.]Residence on agricultural and on 

pastoral lots, when.  (a)  Upon award of an 

agricultural or pastoral lot, the applicant shall 

reside on the island on which the leasehold is located 

or move to that island within three years.  
(b)  A lessee of an agricultural lot of not more 

than three acres shall within three years:   

(1)  Reside and cultivate subsistence agriculture 

on the lot.  Additional dwelling units shall 

be subject to department approval and 

infrastructure capacity. 

(A)  The residence or any additional 

dwelling units shall be built to county 

code; or 

(B)  The residence or any additional 

dwelling units may be exempted by the 

department provided that:  

(i)  The plans for any non-conforming 

residence or additional dwelling 

units are submitted to the 

department for approval;  

(ii) Any non-conforming portion or 

portions are certified by a 

subject matter appropriate State 

of Hawaii licensed professional; 

and  

(iii)The units are in compliance with 

applicable laws and regulations 

including but not limited to 

environmental compliance, water, 

clean water, wastewater, and 

catchment.   

Provided further that the department 

shall not be held liable for any risk 

associated with undisclosed or 

unpermitted non-conformance with county 

codes. 

(C)  Non-conforming and unpermitted 

dwellings and improvements shall not be 

appraised for valuation by the 

department; or 
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(2)  Actively cultivate food crops or raise small 

livestock or both for subsistence 

agriculture purposes. 

[(b)](c)  [Residences]Subject to subsection (d), 

one residence shall be permitted on agricultural lots 

of more than three acres or on pastoral lots.  [Only 

one residence shall be permitted per lessee on 

Hawaiian home lands.]  In addition, a workers' 

quarters may be permitted per lessee on agricultural 

lots of more than three acres and on pastoral lots 

subject to the following conditions:  

(1)  The lessee has actively cultivated or 

developed at least two-thirds of the 

agricultural or pastoral tracts at all 

times;  

(2)  The lessee shall submit a plan 

justifying the construction of a 

workers' quarters including but not 

limited to production processes and 

projections, number of workers and 

labor requirements, jobs to be 

performed, site and plot plan, house 

construction plans, and benefits 

accrued by the addition of a workers' 

quarters;  

(3)  Approval by the commission;  

(4)  Conformance to all state and county 

zoning and building requirements;  

(5)  Adequate infrastructure, i.e., water, 

power, etc., shall be available to 

service the workers' quarters;  

(6)  The lessee shall finance the 

construction of the workers' quarters 

and the department shall not loan or 

guarantee funds for construction of 

workers' quarters;  

(7)  Removal of workers' quarters and 

related access and utility improvements 

at the expense of the lessee upon 

cancellation or surrender of 

agricultural or pastoral leases;  
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(8)  Upon transfer of agricultural or 

pastoral leases with workers' quarters, 

the transferee must justify the 

continued use of the workers' quarters, 

otherwise, removal of the workers' 

quarters and related access and utility 

improvements will be required at the 

expense of the transferor;  

(9)  Not more than one workers' quarters 

shall be allowed per lessee, 

notwithstanding the size of the lot or 

lots, or the number of leases; and  

(10) Workers' quarters shall not be allowed 

for subsistence farming operations. 

[(c)](d)  A lessee possessing a residential lot 

lease may construct a residence on the lessee's 

agricultural lot of more than three acres or pastoral 

lot provided that the lessee complies with the 

following conditions:  

(1)  The lessee makes prior arrangements to 

surrender or transfer the resident lot lease 

upon the completion of construction of the 

residence on the lessee's agricultural or 

pastoral lot. Should it be feasible, the 

lessee may relocate the present house;  

(2)  The lessee is financially able to assume the 

cost of relocation or construction of the 

new residence plus any related expenses 

necessary to maintain the agricultural or 

pastoral lot.  The department may assist the 

Lessee under sections 10-3-41 to 10-3-52; 

and  

(3)  In the event the lessee surrenders the 

residence lot lease, the net proceeds 

thereof shall be first credited to any loan 

granted by the department for the 

construction of a home on the agricultural 

or pastoral lot; and all other conditions 

imposed by this section and section 10-3-34. 

[(d)](e)  The department shall not be liable for 

expenses incurred by the lessee for amenities brought 

to the lot. The department shall not provide nor be 
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required to provide any amenities, except as it may 

determine in the planned development of its lands. 

[(e)](f)  Upon cancellation or surrender of the 

agricultural or pastoral lot, the lessee shall 

relinquish the entire leasehold interest including the 

residence.   

[(f)](g)  Subdivision and transfer of a portion 

of an agricultural lot lease of more than one acre or 

pastoral lot lease may be permitted upon commission 

approval for the remaining term of the lease to any 

individual who qualifies under the act, subject to the 

following conditions:  

(1)  Upon such transfer, each resultant 

subdivided lot meets department criteria for 

designation as agricultural or pastoral and 

available infrastructure capacity;  

(2)  [The department shall not]The lessee or 

transferee shall be obliged to finance the 

construction of a residence on any 

transferred portion;  

(3)  Plans for all residences to be constructed 

on transferred portions of leases shall be 

submitted to and approved by the department 

before construction thereof;  

(4)  [The department shall not]The lessee or 

transferee shall be obliged to pay for any 

costs incurred in the processing and 

obtaining of the subdivision;  

(5)  The department shall not be liable for 

expenses incurred by the lessee for 

amenities brought to the lot.  The 

department shall not provide nor be required 

to provide any amenities except as it may 

determine in the planned development of its 

lands; and  

(6)  A farm plan may be required [by]of transferees 

for all transfers involving the subdivided 

agricultural or pastoral lots of more than three 

acres.  Where required, the farm plan shall be 

submitted to, reviewed and accepted by the 

department.”  [Eff 7/30/81; am 9/24/83; am 11/17/84; 

am and comp 10/26/98; am                ] 
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STATE OF HAWAII 

 

DEPARTMENT OF HAWAIIAN HOME LANDS 

 

June 20, 2016 

 

 

TO:   Chairman and Members, Hawaiian Homes Commission 

 

THORUGH:  Norman Sakamoto, Acting Administrator 

   Land Development Division 

 

FROM:  Stewart Matsunaga, Manager 

   Masterplanned Community Branch 

 

SUBJECT:  Approval to allow previous lessees the opportunity 

   to contract for the purchase of a Kapolei   

   Hoolimalima home, subject to their financial  

   qualification. 

 

RECOMMENDED MOTION/ACTION 

 

 It is recommended that pursuant to Hawaii Administrative Rule 

10-3-23, that the Hawaiian Homes Commission to declare an exception 

to the limitations of “previous lessees” receiving the Kapolei 

Hoolimalima offering due to no fault of the subject applicants and 

to allow applicants who are “previous lessees” the opportunity to 

contract for the purchase of a Kapolei Hoolimalima home, subject 

to their financial qualification. 

  

DISCUSSION 

 

 In September 1998, the Hawaiian Homes Commission selected 

Mark Development, Inc. (MDI) to develop and operate the “Rent-to-

Own Project within Village 6 at the Villages of Kapolei, subject 

to the award of Low Income Housing Tax Credits. With the successful 

award of Low Income Housing Tax Credits (LIHTC) and the securing 

of an investor, 70 single-family houses were constructed in Village 

6 at the Villages of Kapolei, to be offered as affordable rentals.  

 

 In December 2000, Mark Development, Inc. (MDI) announced the 

residential offering to applicants on the Oahu Islandwide 

Residential waitlist, referred to as Kapolei Hoolimalima.  

Initially referred to as a “Rent-to-Own” project, Kapolei 

Hoolimalima is a “Rent-with-Option-to-Purchase” project. This 

project was geared to provide affordable rentals to applicants who 

had been passed over due to having lower incomes and/or credit 
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ratings than required for turnkey offerings.  This project, 

financed with LIHTC obtained by MDI, requires a 15-year rental 

compliance period, the target market being applicants with incomes 

no greater than 50 and 60% of the area median income.  Kapolei 

Hoolimalima provides tenants with the opportunity of time to 

increase their income, reduce debts due to affordable rents, and 

to improve their credit ratings thereby positioning themselves to 

qualify to purchase the home after the 15 year tax compliance 

period.  Due to the reduction of project debt over 15 years, homes 

will be sold at significantly reduced amounts to the tenants. 

 

 The Kapolei Hoolimalima rental offering process was mirrored 

on the Department’s standard turnkey process.  Under the terms of 

the Development Agreement with MDI, the Department provides the 

waiting list roster in rank order to MDI.  MDI then implements the 

mailing of the offering letter and receives letters of interest 

and financial qualification applications.  DHHL’s first mailout 

listing provided to MDI consisted of listing of over 6,700 

applicants on the Oahu Islandwide Residential list with a cutoff 

date of September 29, 2000. 

 

 Kapolei Hoolimalima’s viability is based on maintaining a 

high occupancy level.  The Department has continued to provide 

additional residential applicant lists in rank order since, many 

applicants were either not interested or not qualified.  Further, 

due to tenant attrition caused by applicants accepting other 

project offerings in other Oahu self-help or turnkey projects, 

evictions due to non-payment of rents, deceased applicants with no 

qualified successor, and other voluntary move-outs, additional 

applicants have been sought to maintain a high occupancy level. 

 

 In early 2011, Masterplanned Community Branch provided the 

Oahu Islandwide Residential list of applicants between January 1, 

2006 and December 31, 2006 to MDI.  Typically, by practice, 

applicant lists provided to MDI included only those applicants who 

had cleared their Native Hawaiian Qualification with known 

addresses.  There was an oversight in providing this calendar year 

2006 waiting list containing names of applicants who were known 

“Previous Lessees”.  Through the offering of Kapolei Hoolimalima 

to these “Previous Lessees”, two applicants were interested and 

financially qualified for rentals, being under the project 

requirements for under 50 and 60% area median income. 

 

 Hawaii Administrative Rules (HAR) Section 10-3-23, addresses 

“Previous Lessees”, Exhibit A, enclosed herewith.  Based on the 

interpretation of the “Previous Lessee” rule, project offerings 

would eliminate those applicants who are prior lessees from a 
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project offering of any kind, until such time that the waitlist is 

fully exhausted.  However, due to an administrative oversight in 

the Kapolei Hoolimalima offering in early 2011, two “Previous 

Lessees” were in fact offered, and qualified for rental tenancy at 

Kapolei Hoolimalima.  Under HAR 10-3-23, Paragraph 4, the Hawaiian 

Homes Commission may consider administrative relief in favor of 

the subject applicants, who to no fault of their doing, accepted 

and qualified for the offer to rent, with the option to purchase 

at Kapolei Hoolimalima.  Pursuant to Section 10-3-23, Paragraph 4, 

Exceptions to the limitations for awarding leases to “previous 

lessees” may be made through posting of the agenda and the 

provision of facts. 

 

 Both applicants, as tenants, have had generally favorable 

rental payment history since starting rental tenancy in 2012.  One 

tenant; however, recently encountered family issues at the 

beginning of 2016 and is currently behind in rent payments.  MDI 

reports that this tenant has agreed to a payment plan to bring his 

account current.  This tenant has successfully made his first 

installment and is being supported by his family to fulfill his 

rent obligations.   

 

 If this action is approved, both applicants will need to 

continue to comply with rental procedures and payments, and meet 

the financial qualifications contract for the purchase of the home.  

Prior to the final purchase of the home, non-compliance with rental 

rules and obligations may result in the implementation of standard 

landlord-tenant code compliance practices implemented by MDI. 

 

 While these prior lessees may continue to have challenges to 

qualify for purchase of the home currently being rented,  this 

action, if approved, will allow the previous lessees to continue 

to strive to bring current any late obligations, as well as seek 

alternate sources of financing to purchase the home.  DHHL has 

started a process to further assist tenants by reviewing their 

financial situation for DHHL assistance.  

 

RECOMMENDATION  

 

 It is recommended that pursuant to Hawaii Administrative Rule 

10-3-23, that the Hawaiian Homes Commission to declare an exception 

to the limitations of “previous lessees” receiving the Kapolei 

Hoolimalima offering due to no fault of the subject applicants and 

to allow applicants who are “previous lessees” the opportunity to 

contract for the purchase of a Kapolei Hoolimalima home, subject 

to their financial qualification. 
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TO:  Chairman and Members, Hawaiian Homes Commission 

 

FROM: Kaleo Manuel, Planning Division Manager 

  

SUBJECT: G-3  Presentation on DHHL Land Inventory and Land Use Designations, Statewide 
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