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Public Comments Processing 
Attn: FWS-R9-ES-2011-0073 
Division of Policy and Directives Management 
U.S. Fish and Wildlife Service 
4401 N. Fairfax Drive, MS 2402-PDM 
Arlington, VA 22203 
 
Subject:  Endangered and Threatened Wildlife and Plants; 

Revisions to the Regulations for Impact Analyses of 
Critical Habitat (50 CFR 424.19) 

 
Mahalo for the opportunity to provide public comment on the 
proposed revisions to the regulations for Impact Analyses of 
Critical Habitat.   
 
The Department of Hawaiian Home Lands (“Department”) supports 
the intent of the proposed rule revision to provide that the 
economic analysis be completed and made available for public 
comment at the time of publication of a proposed rule to 
designate critical habitat. The Department has the following 
additional comments to provide at this time: 
 
Per the proposed amendment to paragraph (c) the Secretary has 
the discretion to exclude areas from critical habitat upon 
determining that the benefits of such exclusion outweigh the 
benefits of inclusion, and may assign the weight to any of 
those benefits. In identifying those benefits, the Secretaries 
may consider effects on tribal sovereignty.   
 
The Department asks that the Secretaries consider the effects 
of designation of critical habitat on Hawaiian Home Lands in a 
similar manner to the effects it has on tribal lands, 
including the impact on tribal sovereignty.   
 
The Hawaiian Homes Commission Act of 1920 (“HHCA”) was enacted 
by the U.S. Congress in 1921 to rehabilitate a dying Hawaiian 
race through a homestead settlement program on public trust 
land.  From an estimated Hawaiian population of 400,000 at the 
point of western contact in 1778, the Hawaiian population had 
declined to 22,600 in 1919.  Hawaiians were jobless, homeless, 
landless, and driven into tenements due to the impacts of 
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foreign influences, diseases, and socio-economic upheaval.  
The plight of the Hawaiian people emerged as a major issue in 
the Territory of Hawaii, then in the U.S. Congress. 
 

“Your committee believes it necessary to provide another 
and different method of homesteading in the Territory of 
Hawaii as a basis for the solution of the problem 
confronting it.  Your committee is of the opinion that 
(1) the Hawaiian must be placed upon the land to insure 
his rehabilitation, (2) alienation of such land must, not 
only in the immediate future, but also for many years to 
come, be made impossible . . . “ 
 
H.R. Rep. No. 839, 66th Congress, 2d Sess. 1 at 7 (1920). 
 
 

As part of a compact with the United States in the Hawaii 
State Admission Act of 1959, the new State of Hawaii accepted 
responsibility to faithfully carry out the purpose and intent 
of the HHCA.  In this compact, the United States maintained 
authority over consents to HHCA amendments and exchanges 
involving Hawaiian home lands.  The United States has the 
responsibility to ensure that the State of Hawaii is carrying 
out its trust duties under the HHCA and may sue for breach of 
trust.     
 
Other congressional legislation has also recognized the unique 
status of Hawaiian Home Lands.  The Hawaiian Home Lands 
Recovery Act of 1995 (Public Law 104-42) outlines the 
responsibility of the U.S. Secretary of the Interior (DOI) to 
advance the interests of the Hawaiian home lands trust and 
native Hawaiian beneficiaries, facilitate Congressional 
consents to HHCA amendments, and approve land exchanges. 
 
The DOI Office of the U.S. Assistant Secretary for Policy, 
Budget, and Administration has responsibility to implement 
these provisions.  Within that Office, the Office of Native 
Hawaiian Relations was created to: 
 
1.   Advance the interests of the beneficiaries of the HHCA; 
2.   Assist the beneficiaries and the DHHL in obtaining 

assistance from programs of the DOI and other Federal 
agencies that will promote homesteading opportunities, 
economic self-sufficiency, and social well being of the 
beneficiaries; 

3.   Effectuate and implement the special legal relationship 
between the Native Hawaiian people and the United States; 

4.   Continue the process of reconciliation with the Native 
Hawaiian people; and 



Comments on 50 CFR 424.19 
October 23, 2012 
Page 3 of 3 
 
 
5.   Fully integrate the principle and practice of meaningful, 

regular, and appropriate consultation with the Native 
Hawaiian people by assuring timely notification of and 
prior consultation with the Native Hawaiian people before 
any Federal agency takes any actions that may have the 
potential to significantly affect Native Hawaiian 
resources, rights, or lands. (Public Law 104-42 Section 206, Nov. 
2, 1995; Public Law 108-199 Section 148, Jan. 23, 2004) 

 
Other federal statutes acknowledge the unique status of 
Hawaiian home lands as native public trust land, similar to 
other Native Americans and Alaska Natives.  These include the 
Native Hawaiian Housing Self-Determination Act (NAHASDA) under 
the U.S. Department of Housing and Urban Development, status 
as “Substantially Underserved Tribal Areas” (SUTA) under the 
U.S. Department of Agriculture, and Native American Graves 
Protection and Repatriation Act (NAGPRA). 
 
We recommend that the legislative history and record regarding 
native Hawaiian sovereignty and public trust land status be 
incorporated in the review process for critical habitat by the 
Secretaries. 
 
The Department also recommends that the Secretaries, in 
determining critical habitat, consult directly with the 
Hawaiian Homes Commission, the Department of Hawaiian Home 
Lands, the Office of Native Hawaiian Relations, and the 
beneficiaries of the Hawaiian Homes Commission Act to include 
native intelligence and knowledge on species, habitat, and 
place-based management and protection. 
 
We thank you for the opportunity to provide comment.  We both 
have significant national policy mandates to uphold and we 
hope that you seriously consider our comments as valid and 
justified. 
 
If there are any questions, you can contact Mr. Kaleo Manuel 
of our Planning Office at 620-9485 or by email at 
Kaleo.L.Manuel@hawaiigov . 
 
     Me ke aloha, 

      
     Jobie M. K. Masagatani 
     Chairman Designate 
     Hawaiian Homes Commission 

 


