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WAIEHU KOU PHASE 3

Declaration of Covenants, Conditions and Restrictions

This Declaration is dated as of this day of
20, and is executed by WK 3 LLC, a Hawaii limited liability company, the
principal place of business of which is 2005, Main Street, Wailuku, Maui, Hawaii
96793 (the “Declarant”).

r

1. RECITALS

The land to which this Declaration applies is the land described in
Exhibit A attached hereto and made a part hereof. This land has been subdivided
into 115 residential lots, certain road lots (Lots122 through 126), two open space
lots (Lot 90 and 121), two drainage basin lots (Lots 119 and 120), a pump station
{Lot 91), and an access fot (Lot 118}, all to be known as “Waiehu Kou Phase 3".
This Declaration and each covenant will run with the land and will be binding upon
and will inure to the benefit of each subdivided lot within said land (except road
and widening lots and any other facilities after conveyance to a governmental
body) and all of its successive owners and occupants.

It is the Declarant's intention to create a common development plan,
enforceable by the Declarant or any property owner within the said land, in
accordance with this Declaration. The acceptance of a homestead lease from
Department of Hawaiian Home Lands by any person of any property or any interest
in any property within the subdivision shall constitute acceptance of these
covenants, regardless of whether or not said instrument is expressly made subject
hereto. This Declaration shall be binding upon and enforceable against each
purchaser, homeowner, lessee, owner/occupant and other occupants of all or any
part of said land, including each Property {defined in Section 2.06 below) and their
respective successors in interest; and shall be deemed incorporated in each lease
or other instrument by which any right, title or interest Property is granted, devised
or conveyed, whether or not expressly referred to therein. Waiehu Kou Phase 3 is
herein sometimes referred to for convenience as “Phase 3”.

2. DEFINITIONS

The following terms shall have the following meanings:
2.01 “DHHL” means the Department of Hawaiian Home Lands.

2.02 "Declarant” means WK 3 LLC, and its successors and assigns
who may be identified as such in an instrument executed by Declarant (or a
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successor or assign of Declarant), to be recorded in the Bureau of Conveyances of
the State of Hawaii.

2.03 "Declaration" means this Declaration of Covenants, Conditions
and Restrictions as it may be amended from time to time.

2.04 "Common Area" means (i) all planting strips along the roadways
and along Kahekili Highway and (ii} such other assets, properties, facilities, and
property rights, if any, which may in the future be designated as Common Area by
Declarant or transferred to or acquired by the Association {(defined below).

2.05 "Association” shall mean the Waiehu Kou Phase 3 Association,

Inc., a Hawaii non-profit corporation, as more particularly described in Article 4
below.

2.06 "Property" and "Lot" means each of the subdivided Lots
numbered 1 through 89 and 92 through 117, inclusive, described on the Plan.
DHHL may in its discretion, by amendment to this Declaration to be executed and
recorded by Declaration or DHHL (without the consent or joinder of any lot owner
or the Association), add or subtract lots from the status of “Property” and “Lot”
hereunder.

2.07 “Neighborhood" and "Phase 3" mean the Waiehu Kou Phase 3
subdivision as described on the Plan, including but not limited to all Properties and
all roads and other Common Areas {whether now or in the future designated as
such) shown on the Plan.

2.08 "Owner" of a Property means any person who holds a leasehold
interest in said Property under a homestead lease issued by the Department of
Hawaiian Home Lands (DHHL).

2.09 "Plan" means the final subdivision plat for Waiehu Kou Phase 3
prepared by Austin, Tsutsumi and Associates, as approved by the County of Maui
Department of Public Works and Waste Management.

2.10 "Utility" includes electricity, telephone, cable television, water,
sewer and any other existing or future use normally considered a utility.
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3. COVENANTS

3.01 Residential Uses. All lots will be used for single family
residential purposes.

3.02 No Commercial Use. No Property shall be used for any
commercial, professional or business use, except work in a home office or
workshop not visible from any other Property or the road and not involving visits to
the Property by any customer, client or any other person, except on an incidental
or occasional basis {provided that such use shall not violate applicable law).

3.03 Animals and Pets. All animals will be confined to the borders of
their Owner's Property at all times when out of doors and shali be controlled so as
not to disturb any occupant of the neighborhood. Only those animals which are
generally recognized household pets shall be permitted and only in reasonable
numbers. Other animals generally recognized as farm or food animals, such as
pigs, goats, chickens or other fowls (other than pet songbirds), are prohibited.
Owners will comply with all applicable laws, rules and reguiations applicable to
animals, and shall prevent their animals from causing any nuisance or disturbance
to others.

3.04 Vehicles and Parking. There shall be no parking on any street in
the Neighborhood except for temporary parking of vehicles of guests and visitors.
Parking on each Property shall be limited to the area paved as a driveway/parking
area and there shall be no parking on any lawn or landscaped area within any
Property. No vehicle of any kind which is inoperable may be kept or stored on any
Property. For purpases of this section, a vehicle shall be considered “stored” if it is
put upon blocks or covered with a tarpaulin and remains on blocks or so covered
for fourteen {14} consecutive days. School buses, heavy trucks and heavy
equipment shall not be parked on any Property except on a temporary basis in
connection with construction or site work being conducted on said Property.

3.05 Nuisances. No noxious or offensive activity shall be carried on
upon any Property, nor shall anything be done on any Property which may be or
may become an annoyance or nuisance to any occupants of the Neighborhood,
including but not limited to activities which cause unreasonable noise, dust, or
odors or unreasonably violate privacy or violate any applicable laws, rules or
regulations.

3.06 Maintenance of Structures, Properties and Drainage Reserves
and Landscaping Reguirements. All structures located on each Property shall be
kept in attractive condition, in good order and repair, and free from visible
deterioration. All grass and vegetation on each Property (whether vacant or
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improved with a dwelling) will be kept neatly trimmed and hedges and other
vegetation pruned. The Owner of each Property will maintain any drainage area on
the Property in accordance with all County of Maui requirements and will refrain
from dumping grass clippings or debris therein and shall keep said area free of
buildings, paving and obstructions which would reduce or interfere with its
operation as a drainage facility.

Within one year after commencement of occupancy of each Property,
the Owner of said Property shall plant and maintain grass or other ground cover
over all open areas of the Property which shall be visually attractive, sustain dust
control and prevent erosion.

Dumping of all kinds is prohibited on any drainage basin fand or open
space area within Phase 3. '

3.07 Hazardous Materials. No Owner shall use, generate, store or
dump any hazardous materials on any Property or in any other portion of the
Neighborhood. "Hazardous materials" means those materials and substances
which are identified as hazardous, toxic or otherwise regulated under applicable
federal, state or local environmental laws, rules or regulations.

3.08 Antennas. An exterior antenna or satellite dish is permitted
provided that such apparatus is screened so as to be invisible from other Properties
and from roads.

3.09 Storage of Materials; Garages; Clotheslines. Trash, garbage
and other waste shall not be kept on any Property except in sanitary containers,
stored inside the dwelling or the garage not visible from any street or other
Property. No new or used building materials shall be stored on any Property except
during active construction and all construction waste will be removed promptly
after construction is complete. No Property shall be used or maintained as a
dumping ground for rubbish, trash, garbage or other waste. No Owner shall openly
store furniture, appliances, automobiles, boats, jet skis, personal watercraft, and
other goods and chattels not in active use so as to be visible from a neighboring
lot, and no Owner shall keep outside clothesline or other outside clothes drying or
airing facilities except within the back yard and not easily visible from any other
Property or from any roadway.

No Owner shall use a garage for other than the parking of motor
vehicles and boats unless the garage is enclosed so as not to be visible from a
neighboring lot and normally kept closed. No Owner shall use a garage as a

laundry area for hanging clothes or for storage purposes unless the garage door is
closed.
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3.10 Exterior Tanks. There shall be no above-ground storage tanks
of any kind on any Property {except for standard propane tanks which are screened
as to be invisible from other Properties and from roads).

3.11 Exterior Lighting. All exterior lights shall be appropriately
screened so as not to cause any unreasonable glare visible from adjoining
Properties or roads.

3.12 Swimming Pools. Any swimming pool on any Property will be
installed with appropriate fencing and landscaping.

3.13 Grading, Drainage and Utility Lines. No Owner of any Property
will alter the grade or topography of any Property in a manner which would
materially increase or change the location or direction of the flow of drainage from
the Property to any adjoining Property or to any road. All grading, construction and
improvements are subject to DHHL's prior approval in accordance with each
Owner’'s homestead lease from DHHL. No Owner shall install a power, telephone
or other utility line (wire or conduit) on or under any lot, which would be visible
from a neighboring lot. The Association shall, in the event of any violation of the
provisions of this subsection, restore such lot to its state existing immediately prior
to such violation, including the removal of any unauthorized power, telephone or
other utility line. The owner of the lot shall reimburse the Association for all
expenses incurred by the Association in performing any curative action under the
subsection and for all other expenses of the Association incurred in connection
with each violation of this section by said Owner. Care shall be taken to conceal
conduits.

3.14 Completion of Construction. Once the construction of any
building or structure on a Property has commenced, said building or structure shall
be pursued in good faith and with due diligence to completion within the shortest
reasonable time and in all events said building or structure and all surrounding
grass, planted areas and other landscaping shall be compieted not later than one
(1) year from the date of commencement. ‘

3.15 Building Height. The height of any building or structure on a
property shall not exceed the lower of (a} two stories or (b} 30 feet measured
vertically from existing grade.

3.16 Reflective Materials. No building, improvement or structure
located on any lot shall have a roof consisting of a highly reflective material or
incorporate mirrored glass on the exterior of such building, improvement or
structure. Tinting is allowed provided the reflectivity of the material is no more
than a medium grade and is approved by the Architectural Design Committee.

tdw.70623.3 -5-
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{ 3.17 Temporary Structures. No temporary buildings or structures,

sheds or trailers of any kind shall be erected or permitted to remain on any Property
except (a) during periods of construction and only incidental to construction and (b)
tool sheds which are approved by the Architectural Design Committee. Tents for
social gatherings and family recreation are permitted provided that they shall be
removed at the end of each use or social function.

3.18 Primary and Secondary Units. Only one (1) single-family
detached residential unit shall be permitted on each Lot. No secondary dwelling
unit or “ohana” unit will be permitted on any Lot.

4. WAIEHU KOU PHASE 3 ASSOCIATION, INC.

4.01 Membership. The Owners of each Property shall automatically
be members of the Association and said membership will be mandatory. Said
membership may be transferred or encumbered only with and to the same extent
as the Property to which it is appurtenant is transferred or encumbered. In the
event leasehold title to a Propserty is transferred without mention of said
membership, said membership shall be deemed to be automatically transferred with
said Property.

A 4.02 Government and Control of Common Areas. The Association

{ ) shall ho!d, control, manage and operate, as a common expense, all Common Areas
and facilities, from and after the time when ownership or use thereof shall have
been transferred to the Association {or the Association acquires rights with respect
thereto), and may exercise all reasonable management rights, powers and authority
with respect thereto including, but not limited to, {a) the power to enter into
contracts for, or otherwise to implement, the maintenance, operation, repair,
replacement and sale of such assets and facilities; (b) the power to maintain
appropriate casualty and liability insurance; and (c) the power to adopt, implement
and enforce reasonable rules and regulations to govern the orderly use and
operation thereof. Such-dominion, control and authority shall cease with respect to
any road, water line or sewer line, or other facility to the extent that such
dominion, control and authority shall be transferred to or reserved by any
governmental authority, DHHL, any designee of DHHL, or any commercial utility
provider. Each Property has an easement for the common use of the Common
Areas for the purposes for which they are designed and intended. The Association
shall not be authorized to mortgage the Common Areas.

4.03 Common Expenses. Each Property shall be subject to the
obligation to pay all assessments for common expenses assessed to said Property
by the Association in accordance with the Articles of Incorporation and Bylaws
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thereof. The Association, by its Board of Directors, shall be responsible for
establishing the amount of such assessments in accordance with the Bylaws of the
Association and may enforce and collect each such assessment (together with all
legal fees and expenses of enforcement) by legal proceedings to enforce such
obligation. All amounts so owed shall be a lien on the Property obligated. Said lien
may be enforced by judicial foreclosure or by the Association through DHHL in the
same manner as provided under Section 216 of the Hawaiian Homes Commission
Act or any successor statute or by power of sale in the same manner as a
mortgage is enforced under Hawaii law, as amended from time to time (but in all
cases subject to the terms of Section 208 of the Hawaiian Homes Commission
Act, the homestead lease and the rules of DHHL). The Association may file a
notice of said lien with DHHL and in the State of Hawaii Bureau of Conveyances,
but said filing shall not be a prerequisite to the perfection of said lien. In addition
to, and without limiting said lien and foreclosure, the Association may obtain an ex
parte attachment or Lis Pendens against the delinquent Property or its owners.

Said lien or attachment, however, shall be junior and subordinate in
priority to (a) the lien of any mortgage or other encumbrance which shall have been
in existence prior to the date the Association's notice of lien, attachment or
pending litigation is recorded, and (b) all rights and interests of DHHL under the
homestead lease or in the Property,

in order to implement and enforce the lien described in this Section
4.03 and to collect unpaid common expenses effectively and efficiently, it may be
necessary to amend these covenants. Notwithstanding anything to the contrary in
Section 6.04 below, this Declaration may be amended by the Board of Directors of
the Association at any time for the purpose of confirming, establishing or changing
the lien and enforcement procedures and requirements and better empowering the
Association to assess, collect and enforce common expense obligations of the
Owners. Each such amendment shall be approved with the assistance of legal
counsel and signed by a majority of the members of the Board of Directors then
serving, shall be approved by DHHL and shall be recorded in the State of Hawaii
Bureau of Conveyances. Each such amendment shall not require the vote or
consent of the Owners or the Association. Each such amendment shall be binding
on each Owner and each Lot.

4.04 Declarant’s Control. Notwithstanding anything herein to the
contrary, Declarant and its appointees may elect at Declarant’s option (but shall
not be required to) act in all respects as and on behalf of the Association and its
Board of Directors in all voting and management matters until all homes in Phase 3
are constructed and sold homestead leases shall have been issued for all Properties
in Phase 3, and the control and management of the Association may conveniently
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be transferred to the Board of Directors to be elected by the Property Owners (or
earlier in Declarant’s discretion).

So long as Declarant shall control the Association, approval in writing

of U.S. Department of Housing and Urban Development or the Veterans
Administration, as the case may be, is required prior to any amendment hereto
which shall annex any additional properties, or authorize any mergers, and
consglidations, mortgaging of Common Areas, dedication of Common Area, or
amendment of these Covenants, if and to the extent that rules of such agencies or
either of them, shall require such approval under the circumstances.

1dw.70623.3

4.05 Architectural Controls

(a) Purpose. The purpose of the architectural controls set
forth in this Section 4.05 is to regulate an owner’s new construction,
improvement, alteration, repair or other work on each Property. Itis
understood that the judgment of the Architectural Design Committee
{defined below) in these matters may not be perfect or even
consistent, and that some degree of taste and subjectivity will
necessarily be involved. The power to exercise and to delegate the
exercise of these controls is reserved to the Architectural Design
Committee and may be exercised and delegated at its option only.
The Architectural Design Committee shall have no liability to any
buyer or owner if it shall elect not to exercise said controls or shall fail
to enforce said controls as to some or all of the Properties or if it
exercises said controls in whole or in part in a manner which a buyer
or owner of any Property feels is inappropriate, inconsistent or
otherwise objectionable.

(b) Restriction and Scope. No new construction,
improvement, alteration, repair or other work which is or will be visible
from a road or from any other Property may be performed or installed
without the prior written approval of the Architectural Design
Committee (defined below); and no such feature may be externally
remodeled, or otherwise visually altered to any material extent without
the prior written approval of the Architectural Design Committee. The
Owners of each Property shall comply with and abide by all proposals,
plans and specifications submitted to and approved by the
Architectural Design Committee with respect to said Property.

Notwithstanding the foregoing, the following shall not be
subject to prior written approval of the Architectural Design
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Committee under this Section 4.05 or the Design Standards under
Section 4.05(d) below: (a) the construction, remodeling or change of
any structure, or any other work, by the Declarant (or any designated
successor as developer of all or part of Waiehu Kou Phase 3 as part of
the development or initial sale of homes and the development of the
subdivision; (b) the installation, construction, remodeling or change of
any grading, paving, sighage, landscaping or structure by Declarant or
the Association as part of any Common Area facilities; (c) any activity
or change which is commenced after the Termination Date as
provided in Section (c) below; and (d} the repair or reconstruction of a
damaged structure including signage, parking areas, landscape
features or structures in accordance with plans previously approved
for the original work or repainting in accordance with a previously
approved color and color scheme,

(c) Composition and Duration of Architectural Design
Committee. The Architectural Design Committee shall be appointed

by the Board of Directors of the Association for such terms as the
Board may determine and shall be made up of 3 members and 2
alternates to serve when regular members are absent. The
Architectural Design Committee shall continue and the provisions of
this Section 4.05 shall continue to apply until this Section 4.05 shall
be terminated by the Association (by the affirmative vote of Owners
of at least 75% of the Properties).

Notwithstanding the foregoing, the Declarant may, in its
discretion, act in all respects as the Architectural Design Committee or
appoint any or all members of the Architectural Design Committee
during the period from the date of this Declaration to the time homes
are completed, sold and transferred to Owners of all of the Properties
(or earlier in Declarant’s discretion if Declarant desires to turn over the
control of the Architectural Design Committee early). Declarant shall
appoint all members of the Architectural Design Committee who will
take over the authority immediately following Declarant’s
relinquishment of control, said appointees to serve until the Board of
Directors of the Association shall appoint their successors as provided
above.

(d) Standards and Procedures of the Architectural Design
Committee. All proceedings by the Architectural Design Committee
shall be conducted in an orderly manner and a reasonable record of all
proceedings shall be maintained.
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All applications for approval of the Architectural Design
Committee shall be accompanied by plans, specifications and other
supporting material as required by the Design Standards {defined
below)and which shall be detailed and complete to the point which
would, in the Architectural Design Committee’s reasonable judgment,
enable it to adequately understand and evaluate the location and
appearance of the planned work. The Architectural Design Committee
may (but is not required to) engage one or more architects, engineers
or other professionals to assist in its deliberations and review of
applications and may assess to the applicant all reasonable costs and
fees incurred. The Architectural Design Committee shall have the
right to refuse to consider any application uniess and until the
application shall have been completed, and no application to said
Committee shall be deemed completed until all materials shall have
been received by said Committee in accordance with the Design
Standards and all rules and requests of said Committee, all requests
and rules of said Committee shall have been complied with, and all
assessments shall have been paid.

The Architectural Design Committee may in its discretion
adopt reasonable rules and regulations to govern its procedures and
requirements as it may deem appropriate from time to time.

The approval of the Architectural Design Committee shall
not be withheld unreasonably, provided that the following conditions
are met: (i) all permissions and approvals of all governmental .
authorities baving jurisdiction shall have been obtained; (ii) the
proposal complies with all terms and conditions of this Declaration; (iii)
the proposal conforms to the Design Standards attached hereto as
Exhibit A as they may be amended from time to time by the
Architectural Design Committee {(or conforms to any variance granted
by the Architectural Design Committee), and (iv) the appearance of
the proposed structure, alteration, addition or treatment is not likely to
be out of harmony or out of scale with the immediate neighborhood.
Any decision of the Architectural Design Committee which involves a
subjective conclusion as to taste or aesthetics (such as matters
referred to in clauses {iii) or (iv} in the preceding sentence which
require an opinion or judgment) shall be final and binding on all
concerned and shall not be appealable to any court or tribunal (but any
such decision may be reconsidered by the Architectural Design
Committee in its sole and absolute discretion).
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If no suit or other proceeding shall have been commenced in a
Hawaii court of competent jurisdiction within one (1) year after the
visible commencement of construction or alteration of any structure or
improvement, such construction, alteration or improvement shall be
deemed automatically to have complied with all of the provisions of
this Section 4.05 and the Design Standards, notwithstanding any
actual failure of any person to comply strictly with all of the
requirements and procedures of this Article 4.05.

(e} Design Standards. The Design Standards attached
hereto as Exhibit A are incorporated herein by reference.

The Architectural Design Committee shall have the
authority to amend the Design Standards in its discretion from time to
time. It is recommended, but not legally required, that before the
Architectural Design Committee shall amend the Design Standards, it
shall provide reasonable notice to the owners of all Properties and a
reasonable opportunity to comment. No amendment to the Design
Standards shall apply to any installation which shall have been
previously approved by the Architectural Design Committee and the
construction or placement of which (in accordance with said approval)
has commenced or will, in the reasonable judgment of the
Architectural Design Committee, be commenced by the Owner in good
faith and without undue delay.

(f) Responsibility. The members of the Architectural Design
Committee shall not be personally liable, and the Architectural Design
Committee itself and Declarant (and its officers and agents) shall not
be liable, for any of their or its acts or omissions in connection with
the performance of (or failure to perform) any duties hereunder so long
as such actions or omissions were grounded in the belief that such
actions or omissions were in the best interests of the neighborhood.

Neither the Declarant, the Association, its Board of Directors,
nor the Architectural Design Committee (nor the agents, officers,
members or affiliates of any of them) shall be held liable for any injury,
loss or damages arising out of or in any way connected with the
integrity, quality or execution of any construction or design, or the
failure of any construction or design to comply with any laws, rules or
regulations, or the failure to approve or to require the approval of any
feature.
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(9) Variances. The Architectural Design Committee in its
sole discretion may grant variances from the strict requirements of the
Design Standards in individual cases if said Committee determines
that (a) strict compliance would result in an undue hardship or would
serve no reasonable purpose, and (b} the structure, alteration or
addition, or its location, as proposed, complies with the general spirit
and intent of the Design Standards and this Declaration. The
Architectural Design Committee’s discretion to grant or withhold a
variance in any particular case shall be solely within the Committee’s
discretion, shall be binding on all parties and shall not be appealable,
and shall not bind said Committee as precedent in any other case.

(h) No Protection of Views. No Property shali have any
vested rights or easements for the protection of any view from said
Property and the Declarant makes no warranties or representations of
any kind to the buyer, owner or occupant of any Property concerning
the extent, attractiveness or protection of any view over any Property
or Common Area from any other Property or Common Area. The
Architectural Design Committee shall have no obligation to consider
the protection of views in any case before it (including both original
applications or variance applications). However, the Architectural
Design Committee shall have the unilateral right, in its sole discretion,
to consider views in approving proposed structures and improvements.

EASEMENTS

5.01 Easements Shown on Plan. The Plan specifically describes

certain Easements over, across and affecting certain Properties. Each of said
Easements is hereby established for those purposes and in those locations
{("Easement Areas") which are shown on the Plan. Each Easement shall be non-
exclusive and shall be for the benefit of {a) the Property or Properties served by
such Easement; (b) the Association and its members or {c) the public or private
utility provider whose pipes or lines are installed within any such Easement, each in
accordance with the manifest purpose and intent of such Easement. Each
Easement shall confer the right to the benefitted Property, person or entity to
construct, operate, maintain, repair and replace such improvements and facilities
within the Easement Area as may be reasonably necessary or appropriate for the
purposes for which the Easement is established as stated on the Plan.

All work within each Easement Area shall be conducted in a

reasonable and orderly manner, so as to minimize any disturbance to the Owners
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and occupants of the encumbered Property, and all excavations will be filled in and
promptly returned to even grade without unreasonable delay.

5.02 Encroachments. Upon the completion of the installation of any
utility line, water line, sewer line, drainage structure, or other facility which is part of
the Common Areas, if it is determined that the location of the line, structure or facility
inadvertently encroaches on any Property outside of the Easement Area as defined on
the Plan, a nonexclusive, perpetual Easement shall thereafter exist for the
maintenance, operation, repair and replacement of such line, structure, or facility in
its location as built, provided that its location outside of the Easement Area shall not
unreasonably interfere with the reasonable use and enjoyment of the encumbered
Property by the Owners and occupants thereof or cause any diminution in value of the
encumbered Property.

5.03 Additional Easements. Declarant and DHHL hereby reserve for
themselves and their successors in interest the right to grant and create further
easements within the roads and other Common Areas and in any Property for the
purpose of establishing or relocating utility lines, water lines, sewer lines, effluent
lines, as well as pumps, controls, access points, meters, poles, anchors, stays and
wires or any other equipment necessary or appurtenant thereto, and for establishing
any necessary drainage structures or areas; provided, however, that no such additional
easement within any Property shall unreasonably interfere with the reasonable use and
enjoyment of said Property by the owners and occupants thereof or cause any
diminution in value thereof.

The Declarant reserves for itself, the Association, and the designees of
each {which may include, without limitation, DHHL and any utility provider) access
and maintenance easements upon, across, over, and under all of the Properties to the
extent reasonably necessary for the purpose of replacing, repairing, and maintaining
cable television systems, roads, walkways, drainage systems, irrigation systems,
signage, and all utilities, including, but not limited to, water, sewers, meter boxes,
telephone, gas, and electricity, and for the purpose of installing any of the foregoing
on Property which it owns or within easements designated for such purposes,
Notwithstanding anything to the contrary herein, this easement shall not entitle the
holders to construct or install any of the foregoing systems, facilities, or utilities over,
under or through any existing dwelling on a Property, and any damage to a dwelling
resulting from the exercise of this easement shal! promptly be repaired by, and at the
expense of, the person exercising the easement. The exercise of this easement shall
not unreasonably interfere with development or use of any dwelling and, exceptin an
emergency, entry onto any dwelling shall be made only after reasonable notice to the
Owner or occupant thereof.
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6. ADMINISTRATIVE PROVISIONS

6.01 Right to Abate Violations. If any person or entity shall violate or
attempt to violate any of the covenants herein contained or any rules or regulations
of the Association, the Board of Directors of the Association or the Owner of any
Property may pursue legal action at law or in equity against such person or entity,
either to prevent or abate such violation or to recover damages caused by such
violation, or both. Said damages may expressly include a judgment for all of the
plaintiff's costs of suit, including reasonable attorney's fees,

In addition, said Board of Directors may enforce these covenants and the
rules and regulations of the Association and Architectural Design Committee by fines
which said Board may adopt from time to time. Said fines shall be a lien on the
Property of the violator and may be enforced in the same manner as assessments
under Section 4.03 above.

6.02 Disputes. If a dispute arises between Owners of Properties as to
any matter relating to any terms, meaning, application or enforcement of this
Declaration, said Owners may, by mutual agreement, refer the matter to the Board of
Directors of the Association for nonbinding arbitration. The Board of Directors may
direct the matter to resolution by a mediator or by ho’oponopono, or may conduct
proceedings to hear and consider both sides of the dispute, in accordance with
reasonable procedures to be established by the Board of Directors, and may decide
any such matter by majority vote of the Board members in attendance. Any decision
in such matter shall be advisory only and shall not pre-empt or restrict either party's
rights to pursue legal action in said matter. The Board may, in its discretion, for any
reason, refuse to hear any matter referred to it under the terms of this paragraph.

If any dispute shall arise between the Association and any Owner or
between the Association and Seller or any affiliate of Seller, said dispute shall be
referred to binding arbitration in Wailuku, Hawaii under the rules of the American
Arbitration Association. However, the preceding sentence shall not apply to
proceedings by the Association to collect unpaid assessments, fines or liens pursuant
to Section 4.03 or 6.01 above.

6.03 Duration of Covenants. These covenants shall be binding for a
period of fifty (50) years from the date this instrument is recorded in the Bureau of
Conveyances of the State of Hawaii. Thereafter, they shall automatically be extended
without any documentation or any action of any person or the Association, for
successive periods of ten (10) years each unless terminated at the end of said initial
50-year period or at the end of any such successive 10-year period by the affirmative
vote or written election of Owners representing not less than 67 % of all Properties in

tdw.70623.3 -14-




the Neighborhood, evidenced by an instrument reciting said vote or election, signed
by a majority of the members of the Board of Directors of the Association and
recorded in the Bureau of Conveyances of the State of Hawaii.

6.04 Amendment of Covenants. These covenants may be amended at
any time by the affirmative vote or the written consent of the Owners of not less than
67 % of all Properties in Phase 3. Said amendment shall be effective upon the filing
in the Bureau of Conveyances of the State of Hawaii of an instrument which shall (a)
recite said amendment; {(b) recite that the Owners of not less than 67% of all
Properties in Phase 3 voted for, or gave their written approval for, said amendment
or termination; and (c) be signed a majority of the members of the Board of Directors
of the Association; provided, however that no amendment shall become effective
during the period of Declarant’s control under Section 4.04 without Declarant’s
written consent recorded with said amendment.

Notwithstanding anything herein to the contrary, Declarant or DHHL may
amend this Declaration unilaterally under Section 2.06, and the Declarant may from
time to time amend these covenants unilaterally without the consent of any Owner
or mortgagee of any Property, for any of the following purposes:

(a) to correct any drafting or typographical error; or

(b) to meet any requirements of the Department of Hawaiian Home
Lands.

See also Section 4.03, providing for amendment by the Board of
Directors of the Association in certain cases. The Association shall not amend Section

4.03 without the consent and joinder of the Board of Directors recorded with said
amendment.

6.05 Severability. Invalidation of any one or more of these covenants
by judgment or court order shall not affect any of the other provisions hereof.

6.06 Perpetuities. If any provision of this Declaration shall be void or
voidable for violation of the Rule Against Perpetuities in effect in the State of Hawaii,

said provision shall continue only until the end of such period as shall not violate the
Rule Against Perpetuities.

6.07 Notice of Sale or Transfer of Title. Upon the sale, transfer or
successorship of the homestead lease of any Property, the transferee or successor
shall promptly notify the Board of Directors of the Association in writing of the name
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of each new Owner of said Property and his or her mailing address and home and
business phone numbers, and shall comply with all DHHL rules and requirements.

6.08 Records of Ownership and Notices. The Association shall be
entitled to rely conclusively on the records of ownership of the Properties provided to
the Association pursuant to Section 6.07 and 2.08 above, for all purposes, including,
but not limited to, names and addresses for all communications, notices, service of
process, approvals, voting and consents, it being the obligation and burden of each
Owner of each Property to ensure that the Declarant and the Association have
ownership records which are accurate and up-to-date. The Association may also
conclusively rely, in the sole discretion of the President of the Association, on the
records of ownership and addresses of Owners of each Property as shown on the real
property tax records of Maui County in any particular case.

Executed the day and year first above written.

WK 3 LLC, a Hawaii limited liability company
By: Maui Quest LLC, its Member
By: Dowling Company, Inc., its Member

lts: Sidom}

“Declarant”
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STATE OF HAWAII )

P ™

) SS.
COUNTY OF MAUI )
On this day of W , 200'}/, before me personally
appeared WA 1t il 0\0 , to me personally known, who, being by me

duly sworn or affirmed, didd say that such person{s) executed the foregoing instrument
as the free act and deed of such person(s}, and if applicable, in the capacities shown,
having been duly authorized to execute such instrument in such capacities.

tate of Hawaii
Printed Name\ MAVIWW M. Clupplel@en

My Commission Expires: 4. {1. OS
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Exhibit A

Description of Property
-ITEM I:-

All of that certain parcel of land (being all of the land described in and covered by Land
Patent Grant Number 10,483 to Wailuku Sugar Company) situate, lying and being at
Waiehu, District of Wailuku, island and County of Maui, State of Hawaii, more
particularly described as follows:

Beginning at an iron rail at the west corner of this parcel of land, the south corer of L.
C. Aw. 8559-B, Apana 21 to W. Lunalilo and on the northeast side of Wailuku Sugar
Company's railroad right-of-way, the coordinates of said point of beginning referred to
Government Survey Triangulation Station "LUKE" being 16,929.86 feet north and
3,335.08 feet west as shown on Government Survey Registered Map 1436 and running
by azimuths measured clockwise from true South:

1. 235° 18 1071.50 feet along the lli of
Kuunahawelu (L. C. Aw.
8559-B, Apana 21 to W.
Lunalilo),

2. 304° 33 498.00 feet along the southwest
' side of a 20-foot road
right-of-way (Grant 9428 to
Wailuku Sugar Company);

3. 354° 40' 426.85 feet along same;

4. 55° 10' 30"  950.80 feet along government
land;

5. 130° 57 248.30 feet along the northeast

side of Wailuku Sugar
Company's railroad right-
of-way;

6. Thence along a curve to the right with a radius of 804.00 feet along the northeast
side of Wailuku Sugar
Company's railroad right-
of-way; the direct azimuth
and distance being: 138°
02' 30" 198.50 feet;
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7. 145 0@ 402.30 feet along the northeast
side of Wailuku Sugar
Company's railroad right-
of-way to the point of
beginning and containing
an area of 21.825 acres.

BEING THE PREMISES ACQUIRED BY SPECIAL WARRANTY DEED WITH
RESERVATION AND EXCEPTION

GRANTOR: WAILUKU AGRIBUSINESS CO., INC., a Hawaii corporation
(formerly known as Wailuku Sugar Company)
GRANTEE: DEPARTMENT OF HAWAIIAN HOME LANDS, STATE OF
HAWAII
DATED: June 12, 1997
RECORDED: Document No. 97-086141
-ITEM II:-

-PARCEL FIRST:-

All of that certain parcel of land (being all of the lands described in and covered by
Royal Patent Number 5332, Land Commission Award Number 2542, Mahele 1 to
Ulaula, Royal Patent Number 5332, Land Commission Award Number 2542, Mahele 2
to Ulaula, Royal Patent Number 6241, Land Commission Award Number 3275-O,
Apana 1 to Kaowao, Royal Patent Number 6241, Land Commission Award Number
3275-0, Apana 2 to Kaowao, Royal Patent Number 6241, Land Commission Award
Number 3275-O, Apana 3 to Kaowao, Royal Patent Number 3231, Land Commission
Award Number 8819, Apana 1 to Kamai, Royal Patent Number 4102, Land Commission
Award Number 5283, Mahele 1 to Kalahouka, and portions of Royal Patent Number
4475, Land Commission Award Number 771 3, Apana 24 to V. Kamamalu, Land Patent
Grant Number 9428 to Wailuku Sugar Company, Royal Patent Number (None), Land
Commission Award Number 8559-B, Apana 21 to W. C. Lunalilo, Royal Patent Number
6145, Land Commission Award Number 4405-C, Apana 1 to Kaaipuni and Royal Patent
Number Number 5323, Land Commission Award Number 5276 to Kaai) situate, lying
and being on the northeasterly side of Kahekili Highway at Ku'unahaelu, Waihee,
District of Wailuku, Island and County of Maui, State of Hawaii, being LOT 1 of the
"KU'UNAHAELU LARGE-LOT SUBDIVISION", more particularly described as follows:

Beginning at a point at the northeasterly corner of this lot, the coordinates of said point
of beginning referred to Government Survey Triangulation Station "LUKE" being
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18,542.83 feet north and 3,006.54 feet west and running by azimuths measured
clockwise from true South:

1.

N o o & 0 N

o

10.

11.

12.

346°

332°
304°
323°
59°
320°
55°

333°
327°
128°

41" 202.00
45' 317.00
oo’ 114.44
00 147.89
16' 20.02
25' 382.93
18' 1,077.00
08’ 68.40
46' 405.92
30 765.45

feet along the remainder of Grant
9428 to Wailuku Sugar Co. to a

point;

feet along same to a point;
feet along same to a point;
feet along same to a point;
feet along same to a point;
feet along same to a point;

feet along Grant 10483 to
Wailuku Sugar Co. to a point;

feet along same to a point;
feet along same to a point;

feet along the remainder of R.P.
4475, L. C. Aw. 7713, Apana 24
to V. Kamamalu, being also along
Lot 3 (Road Widening Lot) of
Ku'unahaelu Subdivision to a
point;

Thence along the remainder of R. P. 4475, L. C. Aw. 7713, Apana 24 to V.

212°

202°

34" 11" 252.08
25’ 1,437.57
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Kamamalu on a curve to the left
with the point of curvature
azimuth from the radial point
being: 312° 43'22" and the
point of tangency azimuth from
the radial point being: 292° 25',
having a radius of 715.00 feet,
the chord azimuth and distance
being:

feet to a point;

feet along the remainders of R. P.
4475, L. C. Aw. 7713, Apana 24




i to V. Kamamalu; L. C. Aw. 8559-

B:21 to Wm. C. Lunalilo; R. P.
4102, L. C. Aw. 5283 to
Kalahouka; R. P. 5323, L. C. Aw.
5276 to Kaai; and R. P. 6145, L.
C. Aw. 4405-C:1 to Kaaipuni to
the point of beginning and
containing an area of 20.777
acres

EXCEPTING AND EXCLUDING from the above described parcel of land that portion
thereof conveyed to the STATE OF HAWAI by QUITCLAIM DEED dated Se