810-1-1

DEPARTMENT OF HAWAITAN HOME LANDS
Amendment and Compilation of Chapters 10-1 and 10-2,
Repeal of Chapter 10-5, and Adoption of Chapters 10-5.1
and 10-7.
July 30, 2010
1. Chapter 1 of Title 10, Hawaii Administrative
Rules, entitled “General Provisions” is amended and
compiled to read as follows:
“HAWALI ADMINISTRATIVE RULES
TITLE 10
DEPARTMENT OF HAWAIITAN HOME LANDS
CHAPTER 1

GENERAL PROVISIONS

810-1- Purpose
810-1- Information
810-1- Government records

1

2

3
810-1-4 Terms
810-1-5 Definitions
810-1-6  Numbering
810-1-7  Severability
Historical Note: Chapter 1 of Title 10, Hawaii
Administrative Rules, iIs based substantially upon Parts
I and X111, Rules and Regulations, Department of
Hawaiitan Home Lands. [Eff 8/18/72; am 11/14/77; R
7/30/81]

810-1-1 Purpose. These rules are adopted under
Chapter 91, HRS, and implement the Hawailian Homes
Commission Act of 1920, as amended. They are adopted
In accordance with section 222 of the Hawaiian Homes
Commission Act of 1920, as amended, for:
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810-1-1

€y
)
3

Effective execution of functions vested iIn
the department by the act;

To provide for management of lands and funds
entrusted to the department; and

To further rehabilitation of the Hawaiian
race as stated iIn article Xl11, section 2 of
the constitution of the State of Hawali.

[Eff 7/30/81; am and comp 10/26/98;

comp 1 (Auth: HHC Act 8222)
(Imp: HHC Act)

8§10-1-2 Information. (&) Information about the
department, submittals, or requests may be obtained

from:

€y

&)

The main office, P.0O. Box 1879, Honolulu,
Hawaii 96805, [twelfth and twentieth floors,
1099 Alakea Street Honolulu, Hawaii;] 91-5420
Kapolei Parkway, Kapolei, Hawaii 96707; or

Neighbor island district offices as follows:

(A) West Hawaii: P.O. Box 125, Kamuela,
Hawaii 96743; 64-756
Mamalahoa Highway,
Kamuela, Hawaii 96743;

(B) East Hawaii: 160 Baker Avenue, Hilo,
Hawaii 96720;

(C) Kauai: 3060 Eiwa Street, Room
203, Lihue, Kauai 96766;
(D) Maui: [Puuone Plaza, Room C-206,

1063 East Main Street,]
655 Kaumualii Street,
Suite 1, Warluku, Maui
96793; or

(E) Molokai: P.O. Box [198, Hoolehua,
Hawaii 96729 Puukapele
Street, Hoolehua, Molokai
96729.] 2009, Kaunakakal,
Hawaii 96748; 600 Maunaloa
Highway, Suite D-1,
Kaunakakai, Hawaii 96793.
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810-1-4

(b) The department shall disseminate information
to the public through available news media In order
that provisions of the act may be understood.

(c) Unless otherwise provided by law, all
information contained in any document or other papers
filed with the commission pursuant to the requirements
of law[,] or rule or order of the commission shall be
available for inspection; provided that no written
complaint or charges filed against an applicant or the
holder of a lease or license shall be open to
inspection unless and until the commission has ordered
that the matter be set for hearing and a notice of
hearing has been issued to the person against whom a
complaint or charge has been filed. [Eff 7/30/81; am
and comp 10/26/98; am and comp 1 (Auth:
HHC Act 8222) (Imp: HRS 8§91-2)

810-1-3 Government records. (@) All government
records will be available for inspection during working
hours unless otherwise provided by law.

(b) Copies of government records will be made
available to any person requesting same upon payment of
the fee Imposed by law.

(c) Requests for copies of government records
shall be signed and made on department provided forms
unless otherwise provided by law.

(d) Personal data received or recorded by the
department shall be held in absolute confidence and no
release of information shall be made without written
approval of the individual concerned. [Eff 7/30/81; am
and comp 10/26/98; comp ] (Auth: HRS
891-2) (Imp: HRS 891-2, Chapter 92F)

810-1-4 Terms. Unless otherwise specifically
stated, the meaning of terms used in [Title 10] this
title shall have the same meaning as provided by law.
[EfFf 7/30/81; am and comp 10/26/98; comp 1
(Auth: HHC Act 8222) (Imp: HHC Act)
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810-1-5

810-1-5 Definitions. As used in this title,
unless the context clearly provides otherwise:

“Act” means the Hawaiian Homes Commission Act of
1920, as amended[;].-

“Advisory council” means the park advisory council
established in section 10-4-34 for the purpose of
advising the department on rules, practices and
activities on or affecting parks on Hawaiian home
lands[:;]-

“Agency” means an agency of the federal, state, or
county government[;].

“Appraisal” means the process of estimating
value[;]-

“Authorized representative” means any person
permitted by the commission to act on its behalf
including the chairman and the chairman’s designeel[;].

“Available lands” means public lands designated as
available lands under section 203 of the act[;].

“Camper” means any person who remains or intends
to remain at a park on Hawaiian home lands iIn order to
use the park for overnight accommodations[;].

“Camping” means the use and occupation of any park
on Hawaiian home lands on which at least one person
remains or intends to remain overnight[;].

“Chairman” means the chairman of the
commission[;].

“Commission” means the Hawaiian homes
commission[;].

“Complainant” means the person or agency upon
whose complaint a proceeding iIs instituted[;].

“Contested case” means a proceeding in which the
legal rights, duties, or privileges of specific parties
are required by law to be determined after an
opportunity for hearing before the commission, and
shall include but not be limited to proceedings
involving the denial or cancellation of
homestead leases issued by the department, and loan or
tax delinquencies[;].-

“Deferred status” means the status of an applicant
in which the applicant will not be considered for an
award, but will retain one"s position on the waiting
list[;].
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810-1-5

“Department” means the department of Hawarian home
lands[;].-

“Government records” has the same meaning as
defined in chapter 92F, HRS[;].-

“Hawai1an home lands” means all lands given the
status of Hawaiian home lands under section 204 of the
act[;]-

“Hearing officer” means a person appointed by the
commission or chairman at the request of the
commission, authorized and qualified to hold a hearing
for the purpose of taking evidence and making
recommended decisions in any contested case[;].

“Homesteader” means the holder or successor
thereto of a lease which may be of the following
classes issued under section 207 of the act:

(1) Residential or residence lot lease;

(2) Pastoral or pastoral lot lease; and

(3) Agricultural or agricultural lot lease[;].

“HRS” means the Hawaiil [revised statutes] Revised
Statutes, as amended[;].

“Lessee” has the same meaning as homesteader[;].

“Native Hawalian” means any descendant of not less
than one-half part of the blood of the races inhabiting
the Hawaiian islands previous to 1778[;].-

“Party” means each person or agency named or
admitted as such, or properly seeking and entitled as a
matter of right to be admitted as such in a proceeding.

“Person” includes any individual, partnership,
corporation, association, or public or private
organization of any character other than an agency[;].-

“Petitioner” means any interested person who in an
individual or representative capacity requests:

(1) A hearing as authorized by statute, law, or

these rules;

(2) A declaratory ruling;

(3) Applicability of a departmental rule or

order; or

(4) Adoption, amendment, or repeal of any

departmental rule[;]-

“Picnic” means use of a park on Hawaiian home
lands that does not include overnight accommodation[;].
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810-1-5

“Presiding officer” means the person conducting a
hearing and may be the chairman or a duly appointed
representativel[;].

“Priority and preference for awards of leases”
means the department®s lease award process prior to
1976 that awards leases, according to ranking, to
applicants in one of three priority groups categorized
under the priority ranking system and defined as
follows: Priority 1 includes applicants and their
spouses and children who are 100 percent Hawailian;

Priority Il includes applicants and their spouses and
children who are no less than 50 percent Hawailian;
Priority 111 includes only applicants who are no less

than 50 percent Hawaiian.

“Public lands” has the same meaning as defined iIn
chapter 171, HRS[;]-

“Respondent” means the party in a contested case
against whom an order to show cause has been issued by
the commission on its own initiative or a notice of
hearing has been issued on the basis of a complaint
filed with the commission[;].

“Rule” means a statement of general or particular
applicability and future effect that implements,
interprets, or prescribes law or policy, or describes
the organization, procedure or practice requirements of
the department[;].

“Rulemaking procedure” means any formal action to
adopt, amend, or repeal any rule of the department[;].

“State” means the State of Hawaii[; and].

““Successor” means a person designated by a lessee
or by the department to succeed to a lease.

“Tract” means any tract of Hawaitan home lands
leased, as authorized by section 207 of the act.

“Undivided interest” means an award of a tract of
land that has not been divided Into parts to a group of
applicants. [Eff 7/30/81; am and comp 10/26/98;
am and comp 1 (Auth: HHC Act §222)
(Imp: HHC Act)

810-1-6 Numbering. Words importing the singular
number may be applied to several persons or things;
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810-1-7

words importing the plural may include the singular.
[EfFf 7/30/81 am and comp 10/26/98;

comp ] (Auth: HHC Act 8222) (Imp:
HRS 8§91-2)

810-1-7 Severability. If any section, sentence,
clause, or phrase of [Title 10] this title be for any
reason held by a court of competent jurisdiction to be
invalid, the decision shall not affect the validity of
the remaining portion of this title.” [Eff 7/30/81; am
2/3/83; am and comp 10/26/98; comp 1
(Auth: HHC Act 8222) (Imp: HRS 891-2)
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2.

Chapter 2 of Title 10, Hawaii Administrative

Rules, entitled “Organization and Management” is
amended and compiled to read as follows:

“HAWAL1 ADMINISTRATIVE RULES
TITLE 10
DEPARTMENT OF HAWATITAN HOME LANDS
CHAPTER 2

ORGANIZATION AND MANAGEMENT

Subchapter 1 The Commission

810-2-13
8§10-2-14
810-2-15
810-2-16
810-2-17
8§10-2-18
810-2-19
810-2-20
8§10-2-21

8§810-2-22

Office

Sessions

Commission meetings

Special meetings

Quorum; votes

Schedule of meetings

Agenda

Order of business

Suspension of discussion agenda items
Attendance at meetings

Requests for appearance at commission meeting
Time allowed at commission meetings
Minutes

Confidential information

Absence, disability of chairman
Delegation of duties to chairman
Ratification of chairman’s actions
Responsibility of commissioners
Duties of commissioners as trustees
Appointment of commissioner to committee
Submittals

to 30 (Reserved)

Subchapter 2 The Department

§10-2-31
810-2-32
810-2-33
8§10-2-1

Office
Hours
Personnel
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810-2-34 Absence, disability of chairman
8810-2-35 to 40 (Reserved)

Subchapter 3 The Management

810-2-41 Chairman to sign for commission
810-2-42 Chairman to sign for department
810-2-43 Chairman responsible for administration
810-2-44 Administrative manual

810-2-45 Chairman to present annual report
810-2-46 Chairman to develop plans for lands

Historical Note: Chapter 2 of Title 10, Hawali
Administrative Rules, i1s based substantially upon Part
11, Rules and Regulations, Department of Hawaiian Home
Lands. [Eff 8/18/72; am 11/14/77; R 7/30/81]

SUBCHAPTER 1
THE COMMISSION

810-2-1 Office. The office of the commission iIs
at Honolulu, Hawaii. All communications to the
commission shall be addressed to the Hawaiian homes
commission, as in section 10-1-2(a)(1). [Eff 7/30/81;
comp 10/26/98; comp ] (Auth: HHC Act
§222) (Imp: HHC Act 8§202)

810-2-2 Sessions. The commission may meet and
exercise its powers in any part of the State. All
meetings of the commission shall be open to the public,
except that the commission may meet in executive
session as permitted under chapter 92, HRS, from which
the public may be excluded by a recorded vote of not
less than two-thirds of the total membership of the
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810-2-5

commission. Unless otherwise permitted under chapter
92, HRS, no contract, appointment, or decision shall be
finally acted upon at any such executive session. [Eff
7/30/81; am and comp 10/26/98; comp 1
(Auth: HHC Act 8222; HRS 891-2) (Imp: HHC Act 8§202;
HRS 8891-3, 91-4, 91-5)

810-2-3 Commission meetings. The commission
shall meet at least once a month. The commission shall
meet at least once a year on the islands of Kauai,
Hawaii, Molokai, and Maui, and at various homestead
communities on each island as practicable. [Eff
7/30/81; am and comp 10/26/98; comp 1
(Auth: HHC Act 8222) (Imp: HHC Act 8202; HRS 892-7)

810-2-4 Special meetings. Special meetings may
be called by the chairman or at the request of a
majority of all members to which the commission is
entitled. The chairman shall notify the members of the
commission of the time, place, and purpose of the
special meeting. Special meetings are not to take the
place of regular commission meetings. [Eff 7/30/81; am
and comp 10/26/98; comp ] (Auth: HHC
Act 8222) (Imp: HHC Act 8202; HRS 892-7)

810-2-5 Quorum; votes. A majority of all the
members to which the commission is entitled shall
constitute a quorum to transact business. Except as
otherwise provided by law, the concurrence of a
majority of all the members to which the commission is
entitled shall be necessary to make any action of the
commission valid. [Eff 7/30/81; am and comp
10/26/98; comp ] (Auth: HHC Act 8222;
HRS 892-15) (Imp: HHC Act 8202; HRS 892-15)
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810-2-6

810-2-6 Schedule of meetings. A schedule of the
meetings to be held In the coming year will be prepared
and submitted to the commission at its regular December
meeting. [EFFf 7/30/81; comp 10/26/98; comp
(Auth: HHC Act 8222; HRS 891-2) (Imp: HHC Act 8§202;
HRS §91-2)

810-2-7 Agenda. A copy of the regular agenda,
less any confidential information concerning applicants
or lessees, shall be posted at every office of the
department throughout the State and shall be filed with
the lieutenant governor’s office at least six calendar
days before every meeting of the commission. [Eff
7/30/81; am 11/17/84; am and comp 10/26/98;
comp 1 (Auth: HHC Act 8222) (Imp:

HHC Act §202; HRS §92-7)

810-2-8 Order of business. The agenda shall
state the order of business to be conducted by the
commission at iIts meeting. Persons wishing items of
business to be placed on the agenda shall contact the
chairman not later than two weeks before the scheduled
meeting. [EFf 7/30/81; am and comp 10/26/98;
comp ] (Auth: HHC Act 8222; HRS §91-2)
(Imp: HHC Act 8§202; HRS 8§92-7)

810-2-9 Suspension of discussion agenda i1tems.
The commission, for good cause by majority vote, may
suspend discussion of any item on the agenda. At its
discretion the commission shall continue discussion
after all other agenda items have been completed or
shall continue the discussion at no later than the next
regular scheduled meeting. [EFff 7/30/81; am and comp
10/26/98; comp ] (Auth: HHC Act 8§8222)
(Imp: HHC Act 8202)
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810-2-11

810-2-10 Attendance at meetings. Unless excused,
meetings shall be attended by all commissioners, by the
chairman, and by such members of the staff as are
instructed to attend by the chairman. [EFfFf 7/30/81;
comp 10/26/98; comp ] (Auth: HHC Act
§222) (Imp: HHC Act 8§202)

810-2-11 Requests for appearance at commission
meeting. (@) Any person shall be afforded an
opportunity to present written or oral testimony to the
commission at its regular monthly meeting.

(b) In order to ensure an orderly and efficient
meeting, any person who wants to appear before the
commission to present testimony iIs requested to notify
the chairman at least two weeks before the commission
meeting and, If possible, submit a written copy of the
testimony to the commission secretary before the
meeting. The chairman shall reply in writing at least
one week before the meeting.

(c) The chairman shall have the authority to
limit or terminate any testimony which the chairman
determines to be repetitious or made solely for
purposes of delay. The chairman shall also have the
authority to impose reasonable conditions to ensure an
orderly and efficient meeting, which shall include but
not be limited to the removal, from a meeting, of any
person or persons whom the chairman determines to be
disruptive. This subsection shall not limit the
authority granted in sections 10-2-16 through 10-2-20
to the commission or the chairman.

(d) A person may be represented by or with
counsel or other duly qualified representative before
the commission. The commission may at any time require
any person appearing before the commission in a
representative capacity to show the person’s authority
and qualification to act in such capacity.

(e) Should the commission act on an item that is
the topic of a person"s written or oral testimony, the
commission shall respond to said person in writing
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810-2-11

within 90 days of the action being taken. [ETF
7/30/81; am and comp 10/26/98; am and comp

(Auth: HHC Act 8222; HRS 891-2) (Imp: HHC Act 8202;
HRS 892-3)

810-2-12 Time allowed at commission meetings.
Persons who have requested to appear before the
commission at 1ts meeting as provided iIn section 10-2-
11 will have fifteen minutes to present such
information, data, material, and testimony relevant to
and as set forth In the request. The chairman may
provide additional time if so desired by the requesting
person and if time permits. When time permits, the
chairman may allow any other person to speak before the
commission whether or not such person has requested to
appear as provided in section 10-2-11. [EfFF 7/30/81;
am and comp 10/26/98; am and comp 1
(Auth: HHC Act 8222; HRS 891-2) (Imp: HHC Act 8202;
HRS §92-3)

810-2-13 Minutes. A running account of all
proceedings of each meeting of the commission shall be
kept In as complete detail as is reasonably possible.
Minutes comprising a summary account of the proceedings
and containing as much detail as Is necessary to
indicate the course of the proceedings and the actions
taken by the commission shall be transcribed under the
direction of the chairman. The minutes shall be
submitted by the chairman for approval at the next
regular meeting. Upon approval, the chairman shall
sign and enter the date of approval upon the minutes.
The chairman shall also note thereon any changes
ordered before approval and shall communicate them to
the district office managers. All approved minutes
shall be available for inspection by any interested
person. Except as otherwise provided by law, copies of
the approved minutes shall be kept on file at the main
office of the department and also distributed to each
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810-2-16

commissioner and district office. [Eff 7/30/81; am and
comp 10/26/98; comp ] (Auth: HHC Act
§222; HRS 891-2) (Imp: HHC Act 8§202; HRS §92-9)

810-2-14 Confidential information. No
information of a personal or private nature regarding
any individual shall be included in the minutes. [Eff
7/30/81; am and comp 10/26/98; comp 1
(Auth: HHC Act 8222; HRS 891-2) (Imp: HHC Act 8202;
HRS Chapter 92F)

810-2-15 Absence, disability of chairman.
Whenever the chairman is absent or disabled from
performing the duties of the office, the vice-chairman
shall assume the duties of the chairman. [EFf 7/30/81;
comp 10/26/98; comp 1 (Auth: HHC Act
§222; HRS 891-2) (Imp: HHC Act §202)

810-2-16 Delegation of duties to chairman. (a)
It 1s the desire of the commission that functions and
duties, administrative in nature, be delegated to the
chairman and duties requiring the exercise of
[Judgement] judgment or discretion continue to reside
with the commission.

(b) The commission shall be deemed to have
delegated to the chairman duties, powers, and authority
as may be lawful or proper for the performance of
functions vested in the commission, including the
following:

(1) To appoint special committees and prescribe

their powers and duties;

(2) To preside over all meetings of the
commission;

(3) To approve and sign all vouchers, and to
approve the assignment of funds to be
received;

(4) To approve leaves of absence;
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(5) To approve plans for construction of homes
and improvements;

(6) To screen matters referred to the chairman by
staff and to select those of sufficient
importance to place on the agenda for
consideration by the commission; [and]

(7) To sign commission resolutions, licenses,
leases, and contracts approved by the
commission[.];

(8) To schedule contested case hearings; and

(9) To approve the designation of successors.

(c) Subject to the provisions of section 10-2-17,

the chairman may:

(1) Grant loans from any loan fund;

[(2) Approve the designation of successors;

(3)1(2) Accept surrenders of homestead leases;
and

[(4)1(3) Approve, in regards to general leases,
plans, assignments, subleases, and mortgages.

(d) The chairman or a designee may approve and
sign contracts [under $25,000] for specific projects
which are included In the commission®s prior approved
budget. [EfF 7/30/81; am 11/17/84; am and comp
10/26/98; am and comp ] (Auth: HHC Act
§222; HRS 891-2) (Imp: HHC Act §202)

810-2-17 Ratification of chairman®s actions. The
chairman shall report to the commission for
ratification of any actions taken as permitted under
section 10-2-16(c). [Eff 7/30/81; am 11/17/84; am and
comp 10/26/98; comp 1 (Auth: HHC Act
§222; HRS 891-2) (Imp: HHC Act §202)

810-2-18 Responsibility of commissioners. (&)
It is the responsibility of each commissioner to:
(1) Attend all meetings of the commission unless
excused;
(2) Undertake all duties assigned by the
commission;
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810-2-20

(3) Keep generally informed of all matters
pertinent to the determination of policy by
the commission and effectuation thereof;

(4) Be available to lessees in the representative
area at reasonable times;

(5) Be present at hearings affecting the rights
of a lessee from the representative area; and

(6) Have a working knowledge of the act.

(b) No commissioner may individually direct
administrative orders. Instructions or complaints
intended for staff members shall be referred to the
chairman. [EfFf 7/30/81; am and comp 10/26/98;
comp ] (Auth: HHC Act 8222; HRS 891-2)
(Imp: HHC Act 8§202)

810-2-19 Duties of commissioners as trustees. As

trustees, it shall be the duty of commissioners to:

(1) Act exclusively in the iInterest of
beneficiaries under the act;

(2) Hold and protect the trust property for
beneficiaries under the act;

(3) Exercise such care and skill as a person of
ordinary prudence would exercise in dealing
with one"s own property in the management of
Hawaiian home lands; and

(4) Adhere to the terms of the trust as set forth
in the act. [Eff 7/30/81; am and comp
10/26/98; comp ] (Auth: HHC
Act 8222; HRS 8§91-2) (Imp: HHC Act §202)

810-2-20 Appointment of commissioner to
committee. The chairman shall appoint to any committee
formed to decide rights of a lessee, the commissioner
from the area of the affected lessee. [Eff 7/30/81;
comp 10/26/98; comp ] (Auth: HHC Act
8§222; HRS 891-2) (Imp: HHC Act §202)
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810-2-21 Submittals. All applications,
certificates, or other papers or documents required to
be filed with the commission shall be filed in the
office of the commission within such time limits as
prescribed by law, rules, or by order of the
commission. [Eff 7/30/81; am and comp 10/26/98;
comp ] (Auth: HHC Act 8222; HRS §91-2)
(Imp: HHC Act §202)

8810-2-22 to 10-2-30 (Reserved)

SUBCHAPTER 2
THE DEPARTMENT

810-2-31 Office. The main office of the
department is at Honolulu, Hawaii. All communications
to the department shall be addressed as in section 10-
1-2(a)(1). [Eff 7/30/81; am and comp 10/26/98;
comp 1 (Auth: HHC Act 8222; HRS 8§91-2)
(Imp: HHC Act 8202)

810-2-32 Hours. The office of the department
shall be open from 7:45 a.m. to 4:30 p.m., Monday
through Friday, unless otherwise provided by [the]
statute or executive order. [Eff 7/30/81; am and
comp 10/26/98; am and comp 1 (Auth:
HHC Act 8222; HRS 8880-1, 91-2) (Imp: HHC Act 8202)

8§10-2-33 Personnel. (a) All personnel on the
department®s staff are under the direction of and are
responsible to the chairman. The chairman, subject to
law and civil service rules, shall select and discharge
personnel for the department"s staff. The commission
shall be informed of all changes in staff personnel.
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810-2-42

(b) All personnel shall conduct operations
pursuant to section 5-7.5, HRS. [Eff 7/30/81; comp
10/26/98; am and comp ] (Auth: HHC Act
§222; HRS 891-2) (Imp: HRS 8826-38, 5-7.5)

810-2-34 Absence, disability of chairman.
Whenever the chairman is absent or disabled from
performing the duties of office, the deputy to the
chairman shall assume the duties of the chairman,
unless the chairman designates otherwise. [Eff
7/30/81; am and comp 10/26/98; comp 1
(Auth: HHC Act 8222; HRS 891-2) (Imp: HHC Act 8202)

8810-2-35 to 10-2-40 (Reserved)

SUBCHAPTER 3
THE MANAGEMENT

810-2-41 Chairman to sign for commission. All
orders and other actions of the commission shall be
authenticated or signed by the chairman. [EfFf 7/30/81;
comp 10/26/98; comp 1 (Auth: HHC Act
§222; HRS 891-2) (Imp: HHC Act 8202; HRS 8§21-38)

810-2-42 Chairman to sign for department. The
[chairman shall approve and sign all vouchers and
assignment of funds to be received under pineapple or
grazing contracts. After approval of the commission,]
chairman shall sign all licenses, leases, loan
contracts, [assignments of pineapple and grazing
contracts,] contracts with other governmental agencies,
and [commission] resolutions authorized by the
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810-2-42

commission. [Eff 7/30/81; comp 10/26/98;
am and comp 1 (Auth: HHC Act §222)
(Imp: HHC Act §202)

810-2-43 Chairman responsible for administration.
The chairman shall have full charge of and
responsibility for the administration and execution of
all actions approved by the commission and in
effectuating commission policy. [EffF 7/30/81; comp
10/26/98; comp ] (Auth: HHC Act 8222;
HRS 8§91-2) (Imp: HHC Act 8§202)

810-2-44 Administrative manual. The chairman
shall prepare and distribute to each commissioner and
district office an administrative manual describing
department operating procedures. The procedures shall
be open to the public and shall not be in conflict with
title 10 or the act. [Eff 7/30/81; am and comp
10/26/98; comp ] (Auth: HHC Act 8222;
HRS §91-2) (Imp: HHC Act 8202)

810-2-45 Chairman to present annual report. The
chairman shall present the annual report of the
department to the commission[,] before [submission]
submitting the report to the governor and the
legislature[, the annual report of the department].
[Eff 7/30/81; am and comp 10/26/98;
am and comp 1 (Auth: HHC Act 8222; HRS
8§91-2) (Imp: HHC Act §202)

810-2-46 Chairman to develop plans for lands.
The chairman shall develop and present to the
commission plans for lands entrusted to the
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810-2-46

department.” [Eff 7/30/81; am and comp 10/26/98;
comp ] (Auth: HHC Act 8222; HRS §891-2)
(Imp: HHC Act §202)
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3. Chapter 10-5 is repealed.

4. Chapter 5.1 of Title 10, Hawaill
Administrative Rules, entitled “Rules of Practice and
Procedure” is adopted to read as follows:




“HAWAL1 ADMINISTRATIVE RULES
TITLE 10
DEPARTMENT OF HAWAITITAN HOME LANDS
CHAPTER 5.1
RULES OF PRACTICE AND PROCEDURE

Subchapter 1 Rules of General Applicability

8§10-5.1-1 Scope of rules

810-5.1-2 Commission procedures

8§10-5.1-3 Suspension, waiver of rules
8§10-5.1-4 Appearances before the commission
8§10-5.1-5 Filing of documents

8§10-5.1-6 Docket

810-5.1-7 Time computation

810-5.1-8 Amendments, dismissal of documents
8§10-5.1-9 Document retention

810-5.1-10 Commission decisions

8§10-5.1-11 Commission counsel

8§10-5.1-12 Substitution of parties
8§10-5.1-13 Consolidations

8§10-5.1-14 Ex parte communications
810-5.1-15 to 20 (Reserved)

Subchapter 2 Rulemaking Procedures

810-5.1-21 Rule change petitions, procedures
810-5.1-22 Proposed rulemaking notice
8§10-5.1-23 Hearing conduct

8§10-5.1-24 Commission action

810-5.1-25 Emergency rulemaking

810-5.1-26 Governor’s approval

810-5.1-27 to 30 (Reserved)
Subchapter 3 Contested Case Rules

8§10-5.1-31 Petition for contested case, decision
to hold hearing

5.1-1



810-5.1-1

810-5.1-32 Notice of hearing, response to petition

810-5.1-33 Hearing officer

810-5.1-34 Mediation, conferences, settlement,
briefs

810-5.1-35 Service of papers

810-5.1-36 Deposition

810-5.1-37 Subpoenas

810-5.1-38 Witnesses, fees

810-5.1-39 Hearings

810-5.1-40 Contested case hearing procedures

810-5.1-41 Recommended decision of hearing officer

810-5.1-42 Commission decision, reconsideration

810-5.1-43 Court appeal

810-5.1-44 to 50 (Reserved)

Subchapter 4 Petition for Declaratory Ruling

8§10-5.1-51 Form and content

810-5.1-52 Additional data, supporting authority

810-5.1-53 Dismissal

810-5.1-54 Hearing request

810-5.1-55 Declaratory motion on commission”s own
motion

Historical Note: Chapter 10-5.1 is based substantially
upon Chapter 10-5 Hawaii Administrative Rules. [EfF
7/30/81; am and comp 10/26/98; R 1

SUBCHAPTER 1
RULES OF GENERAL APPLICABILITY

810-5.1-1 Scope of rules. This chapter governs
practice and procedure before the commission and
department pursuant to the act and chapter 91, Hawaili
Revised Statutes. These rules shall be construed to
effect a just, speedy, and inexpensive determination of
every proceeding. [EfT 1 (Auth: HRS
8§91-2) (Imp: HRS 891-2)
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810-5.1-2 Commission procedures. The
commission, on its own motion or on petition of any
interested person or agency, may hold proceedings as it
deems necessary fTor the purpose of obtaining
information necessary or helpful In the determination
of its policies, the carrying out of its duties, or the
formulation of its rules. It may subpoena witnesses
and require the production of evidence. Unless
specifically prescribed in these rules or by chapter 91
HRS, the commission shall follow procedures that, in
its opinion, will best serve the purposes of the
proceedings. [EffF 1 (Auth: HRS 891-2)
(Imp: HRS 891-2)

810-5.1-3 Suspension, waiver of rules. Any
person or agency may submit a signed request that any
rule contained iIn this chapter not be applied. The
commission or the hearing officer before whom the
matter is presented may suspend or waive a particular
rule to prevent hardship. [Eff 1 (Auth:
HRS 8§91-2) (Imp: HRS §891-2)

810-5.1-4 Appearances before the commission. (@)
Any individual or agency may appear, in person or by
designated representative, before the commission or
hearing officer In any proceeding, unless otherwise
provided in subsection (c).

(b) When a person acting as a representative
appears In person or signs a paper before the
commission or hearing officer, the appearance or
signature shall constitute a representation to the
commission or hearing officer that, under the
provisions of these rules or applicable law, the
individual is authorized and qualified to act as a
representative.

(c) No person who has been associated with the
commission or department as a member, officer,
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employee, or counsel shall represent any party iIn
connection with any proceeding or matter which was
handled or passed upon by that person while associated
Iin any capacity with the commission.

(d) Unless a person has first obtained a written
consent from the commission, no person who has been
associated with the commission or department as a
member, officer, employee, or counsel shall represent
any party iIn connection with any proceeding or matter
which was pending before the commission or hearing
officer at the time of the person’s association with
the commission.

(e) No person appearing before the commission or
hearing officer In any proceeding or matter shall
knowingly accept assistance from any person who would
be precluded by this section from appearing before the
commission or hearing officer in that proceeding or
matter. [Eff 1 (Auth: HRS 891-2) (Imp:
HRS 891-2)

810-5.1-5 Filing of documents. (&) Documents
required or permitted to be filed with the commission
in any proceeding or matter shall be filed at the
commission’s office in Honolulu. Documents may be sent
by mail addressed to the Hawaiian homes commission, as
provided in section 10-1-2(1)(a), or hand carried to
the commission office within the time limit for filing.
The date of actual receipt by the commission secretary
shall be deemed to be the date of filing.

(b) Documents filed with the commission shall be
plainly legible and shall be signed by the party or a
designated representative.

(c) The signature of the person signing a filed
document shall represent that, to the best of the
individual’s knowledge, information, and belief, every
statement contained in the instrument is true and that
no statements are misleading, and that the document is
not interposed for delay.
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(d) A party filing a document shall file the
original and nine copies, unless otherwise specifically
directed by a particular rule or order of the
commission. A party may file an additional copy to be
time-stamped by the commission, and mailed back to the
filing party via a self-addressed stamped envelope.

(e) The initial document filed by any person in
any proceeding shall state on the first page the name,
mailing address, and telephone number of the person or
persons who may be served with any documents filed iIn
the proceeding. [Eff ] (Auth: HRS 891-2)
(Imp: HRS 8§91-2)

810-5.1-6 Docket. The commission shall assign a
number to each proceeding and maintain a docket of all
proceedings. [Eff ] (Auth: HRS 891-2)
(Imp: HRS 8§91-2)

810-5.1-7 Time computation. (a) In computing
any period of time prescribed or allowed by these
rules, by order of the commission, or by any applicable
law, the day of the act, event, or default after which
the designated period of time is to run shall not be
included. The last day of the period so computed shall
be included, unless 1t 1Is a Saturday, a Sunday, or a
holiday designated in section 8-1, Hawail Revised
Statutes, in which event the period runs until the end
of the next day which is not a Saturday, Sunday, or
holiday. When the period of time prescribed or allowed
is less than ten days, intermediate Saturdays, Sundays,
and holidays shall be excluded in the computation.

(b) On written request clearly showing good
cause, additional time may be granted to take actions
or to file documents required or allowed by these
rules. [EFff 1 (Auth: HRS 891-2) (Imp:
HRS §91-2)
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810-5.1-8 Amendments, dismissal of documents.
The commission or hearing officer, on its own motion or
on motion of any party, may strike, dismiss, or require
amendments of any filed document that is not iIn
substantial compliance with these rules or is otherwise

insufficient. |If amended, the document shall be
effective as of the day of the original filing.

[EFF 1 (Auth: HRS 891-2) (Imp: HRS 891-
2)

810-5.1-9 Document retention. Documents filed
with or presented to the commission may be retained in
the files of the commission. The commission may permit
replacement of original documents with properly
authenticated copies. [EfF ] (Auth: HRS
§91-2) (Imp: HRS §91-2)

810-5.1-10 Commission decisions. All final
orders, opinions or rulings entered by the commission
in a proceeding and rules adopted by the commission as
a result of a contested case hearing shall be released
for general publication. Copies of published materials
shall be available for public iInspection iIn the
department office or may be obtained upon a signed
request and payment of fees imposed by law.
[EFF ] (Auth: HRS 891-2) (Imp: HRS 8891-
2, 91-12)

810-5.1-11 Commission counsel. The attorney
general or a designated representative shall serve as
counsel for the commission. [Eff 1
(Auth: HRS 891-2) (Imp: HRS 8§28-4)
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810-5.1-12 Substitution of parties. On motion
and for good cause shown, the commission may order
substitution of parties, except that, in the case of
death of a party, substitution may be ordered without
the filing of a motion. [Eff 1 (Auth:
HRS 8§891-2) (Imp: HRS §91-2)

810-5.1-13 Consolidations. The commission, on
its own motion or on motion of any party, may
consolidate for hearing or for other purposes or may
contemporaneously consider two or more proceedings
which involve closely-related or substantially the same
parties or issues, if it finds that consolidation or
contemporaneous hearing will be conducive to the proper
dispatch of 1ts business, promote justice, and will not
unduly delay the proceedings. [Eff 1
(Auth: HRS 891-2) (Imp: HRS 8§91-2)

810-5.1-14 Ex parte communications. In any
proceeding to be determined by the commission after the
notice and hearing and upon a record:

(1) No person, either in private life or public
life, shall communicate privately on the
merits of the case to any member of the
commission or i1ts staff or to the hearing
officer designated to hear and decide the
matter unless specifically provided by law;

(2) No member of the commission®s staff or any
other governmental agency who participates iIn
the hearing as a witness or counsel shall
communicate privately on the merits of the
case to a member of the commission or to the
hearing officer designated to hear and decide
the matter, unless specifically provided by
law; and

(3) It shall be improper for any person
interested iIn a case to seek to sway the
judgment of the commission by attempting to
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influence or bring pressure to bear upon any
member of the commission or its staff, or for
an interested person or any member of the
commission®s staff directly or indirectly to
give statements to the press, radio, or
television, via paid advertisements or
otherwise, designed to influence the
commission®s judgment iIn the case.

[EFF 1 (Auth: HRS 891-2) Imp:
HRS 891-2)

8810-5.1-15 to 10-5.1-20 (Reserved).

SUBCHAPTER 2
RULEMAKING PROCEDURES

810-5.1-21 Rule change petitions, procedures.

(a) Any person or agency may petition the commission
for the adoption, amendment, or repeal of any rule. The
petition shall set forth the text of any proposed rule
or amendment desired or shall specify the rule the
repeal of which is desired, and state concisely the
nature of petitioner”s iInterest in the subject matter
and the reasons for seeking the change. A petition
that is not in substantial compliance with these rules
or is otherwise insufficient will not be considered by
the commission.

(b) Petitions for rulemaking shall become matters
of public record on filing. The commission shall
either deny the petition in writing or initiate public
rulemaking procedures as soon as practicable. No other
public hearing, oral arguments, or other form of
proceeding shall be held as a result of the petition.
Where the commission determines that the petition
discloses sufficient reasons iIn support of the relief
requested to justify the institution of public
rulemaking proceeding, the procedures to be followed
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shall be as set forth in this chapter. Where the
commission determines that the petition does not
disclose sufficient reasons to justify the institution
of public rulemaking procedures, or where the petition
for rulemaking fails in material respect to comply with
the requirements of these rules, the commission shall
deny the petition and the petitioner will be so
notified, together with the grounds for denial. The
provisions of this section shall not operate to prevent
the commission, on its own motion, from acting on any
matter disclosed In any petition. [Eff 1
(Auth: HRS 891-2) (Imp: HRS 891-6)

810-5.1-22 Proposed rulemaking notice. (@)

When, pursuant to a petition or on its own motion, the
commission proposes to adopt, amend, or repeal a rule,
the commission shall publish a notice of proposed
rulemaking at least once in a newspaper of general
circulation in the State. All rulemaking notices shall
be issued at least thirty days before the date set for
public hearing.

(b) The proposed rulemaking notice shall include:

(1) A statement of the topic of the proposed rule
adoption, amendment, or repeal or a general
description of the subjects involved;

(2) A statement that a copy of the proposed rule
to be adopted, the proposed rule amendment,
or the rule proposed to be repealed will be
mailed to any interested person who requests
a copy and pays in advance for the copy and
the postage, together with a description of
where and how the requests may be made;

(3) A statement of when, where, and during what
times the proposed rule to be adopted, the
proposed rule amendment, or the rule proposed
to be repealed may be reviewed in person; and

(4) The date, time, and place where the public
hearing will be held and where interested
persons may be heard on the proposed rule
adoption, amendment, or repeal.
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(c) The notice shall be mailed to all persons,
agencies, or organizations that have made timely
written requests for advance notice of the commission®s
rulemaking proceedings, given at least once statewide.
Proposed rule adoption, amendment, or repeal shall also
be posted on the Internet as provided in section 91-
2.6, HRS.

(d) Copies of the proposed adoption, amendment,
or repeal of a rule shall be sent at least thirty days
before the date set for public hearing to the
following:

(1) Five copies to each district office;

(2) Fifteen copies to the state library, main
branch, for distribution to selected
libraries as suggested by the department;

(3) Two copies to each registered and recognized
homestead association; and

(4) Five copies to the main office identified in
section 10-1-2(a)(1). [EfF 1
(Auth: HRS 891-1) (Imp: HRS 8891-2 to 91-3)

810-5.1-23 Hearing conduct. (a) The chairman
shall preside over the public hearing or, In the
absence of the chairman, another member designated by
the commission. The hearing shall be conducted to
allow iInterested persons a reasonable opportunity to be
heard on matters relevant to the issues iInvolved and to
obtain a clear and orderly record. The presiding
officer shall have authority to administer oaths or
affirmations and to take all other actions necessary
for the orderly conduct of the hearing.

(b) Each hearing shall be held at the time and
place set in the notice of hearing, but may be
continued by the chairman from day to day or adjourned
to a later date or to a different place without notice
other than the announcement at the hearing.

(c) At the commencement of the hearing, the
presiding officer shall read the notice of hearing and
shall then outline briefly the procedure to be
followed. Evidence shall then be received with respect
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to the matters specified in the notice of hearing iIn
the order prescribed by the presiding officer. Persons
testifying shall be limited to fifteen minutes.
Whenever time permits, the presiding officer may allow
additional time upon request. After all persons who
have requested to appear before the commission hearing
have testified, any person whose request for additional
time has been granted may present additional relevant
testimony.

(d) Submission of evidence shall include the
following:

(1) Before giving testimony, every witness shall
state the individual’s name, address, and any
representative capacities in which the
witness serves, and shall give any other
information regarding the witness’ appearance
as the presiding officer may request. The
presiding officer shall confine the evidence
presented to the questions before the hearing
and may receive evidence whether or not the
evidence would be admissible In a court of
law; and

(2) Every witness shall be subject to questioning
by the members of the commission, but cross-
examination by private persons shall not be
permitted unless expressly permitted by the
presiding officer.

(e) All interested persons or agencies shall be
afforded an opportunity to submit data, views, or
arguments which, in the opinion of the presiding
officer, are relevant to the matters specified in the
notice of the hearing. In addition, persons or
agencies may also file with the commission signed
written protests, comments, or recommendations in
support of or in opposition to the proposed rulemaking.
The period for filing written protest, comments, or
recommendations may be extended beyond the hearing date
by the presiding officer for good cause.

() Unless otherwise specifically ordered by the
commission or the presiding officer, testimony given at
the public hearing shall not be reported verbatim. All
supporting written statements, maps, charts,
tabulations, or similar data offered in evidence at the
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hearing which are deemed by the presiding officer to be
authentic and relevant shall be received in evidence
and made a part of the record. Unless the presiding
officer finds that the furnishing of copies is
impracticable, ten copies of the exhibits shall be
submitted. [Eff ] (Auth: HRS 891-2)
(Imp: HRS 8§91-3)

810-5.1-24 Commission action. The chairman or
presiding officer shall announce the date when its
decision shall be made. The commission shall fully
consider all relevant comments and material of record
before taking final action in a rulemaking proceeding.
Upon adoption, amendment, or repeal of a rule, the
commission, 1T requested to do so by an iInterested
person, shall issue a concise statement of the
principal reasons for and against its determination.
[EFF 1 (Auth: HRS 891-2) (Imp: HRS 891-

3)

810-5.1-25 Emergency rulemaking. Subject to
chapter 91, HRS, and notwithstanding the foregoing
rules, iIf the commission finds that an imminent peril
to public health, safety, or morals requires issuance,
amendment, or repeal of a rule upon less than thirty
days notice of hearing and states iIn writing iIts reason
for the finding, it may proceed without prior notice or
hearing or upon such abbreviated notice and hearing,
including posting the abbreviated notice and hearing on
the Internet as provided in section 91-2.6, HRS, as it
finds practicable to adopt an emergency rule to be
effective for a period of not longer than one hundred
twenty days without renewal. [EFF 1
(Auth: HRS 891-2) (Imp: HRS 8§91-3)
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810-5.1-26 Governor’s approval. The adoption,
amendment, or repeal of any rule by the commission is
subject to the approval of the governor.
[EFF ] (Auth: HRS 891-2) (Imp: HRS §91-

3)

8810-5.1-27 to 10-5.1-30 (Reserved)

SUBCHAPTER 3
CONTESTED CASE RULES

810-5.1-31 Petition for contested case, decision
to hold hearing. (@) The commission, on iIts own
motion or on the written petition of any iInterested
person or agency, may request a contested case hearing.
A person or agency requesting a contested case hearing
challenging an action taken at a public hearing or
commission meeting must file a written petition with
the commission within forty-five days after the close
of the public hearing or commission meeting. A written
petition may be filed after forty-five days for good
cause. Once the commission approves a request for a
contested case hearing, the commission shall schedule
the hearing and serve notice within ninety days.

(b) A petition for contested case shall be in
writing and signed by the petitioner. It shall contain
a short and simple statement of:

(1) The legal authority under which the hearing
is to be held, or a short statement
describing the issue;

(2) |IT possible, the particular sections of the
statutes and rules involved;

(3) The basic facts and issues raised; and

(4) The relief sought by the petitioner.

(c) On receipt of the petition, the commission
may initiate an independent investigation of the
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matters contained in the petition. The commission
shall determine, on the basis of the contents of the
petition, the recommendations of the department, and
any investigator’s report, whether proceedings shall be
initiated and the matter set for hearing.

(d) The commission shall hold a contested case
hearing whenever it finds that:

(1) A hearing is required by chapter 91, HRS;

(2) There is a reason to believe that a law or

rule of the department has been violated;

(3) A hearing would be in the best interest of

one or more of the beneficiaries of the act;
or

(4) A proceeding by the commission would be in

the iInterest of the department.

(e) 1t is the policy of the commission not to
initiate proceedings where the petition concerns a
private controversy redressable in the courts or where
it is clear on the face of the petition that there has
not been a violation of law or any rule of the
department.

(F) If an ongoing investigation precludes a
decision within this time period, the commission shall
keep the petitioner apprised of the delay.

[EFF ] (Auth: HRS 891-2)(Imp: HRS 8891-
9, 91-9.5)

810-5.1-32 Notice of hearing, response to
petition. (a) |ITf the commission orders the matter to
be set for hearing, the commission shall serve all
respondents with a notice of hearing and a true and
correct copy of the petition. The notice shall include
the statements required by section 91-9, HRS, but may
incorporate by reference statements made iIn the
petition.

(b) Service of the notice of hearing may be made
by hand-delivery or by registered or certified mail
with return receipt requested. The return receipt must
be dated at least fifteen days before the hearing. |If
service by hand-delivery or by registered or certified
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mail cannot be made with reasonable diligence, service
by publication may be made under the terms of section
91-9.5, HRS.

(c) The petitioner shall file with the commission
evidence that the notice of hearing was served on all
respondents at least Fifteen days before the hearing.

(d) The respondent may file and serve on all
other parties a written response to the petition at
least five days before the hearing or shall respond
orally at the hearing, specifically admitting or
denying or explaining the allegations contained in the
petition. Respondent may assert any other matters
constituting an avoidance or affirmative defense.

(e) Any party may retain counsel if the party so
desires. [Eff 1 (Auth: HRS 891-2) (Imp:
HRS 8891-9, 91-9.5, 91-10)

810-5.1-33 Hearing officer. (@) No hearing
officer shall be assigned to serve iIn any proceeding
who:

(1) Has any pecuniary interest in any matter or
business involved iIn the proceeding;

(2) Is related within the third degree by blood
or marriage to any party to the proceeding;

(3) Has participated In the iInvestigation
proceeding, the institution of the proceeding
or in a determination that it should be
instituted, or in the preparation of the
notice of hearing or order to show cause, or
in the development of the evidence to be
introduced therein; and

(4) A hearing officer assigned by the commission
or the chairman to hold a hearing and to make
a recommended decision shall withdraw from a
proceeding at any time the hearing officer is
deemed disqualified; or the hearing officer
may be withdrawn by the commission or
chairman for good cause found after timely
affidavits alleging personal bias or other
disqualifications have been filed and the
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matter has been heard by the commission or
chairman.

(b) The hearing officer shall conduct the
proceeding in a fair and impartial manner and, except
to the extent required for the disposition of ex parte
matters as authorized by law, no hearing officer shall
consult any person or party on any fact in issue unless
upon notice and opportunity for all parties to
participate.

(c) A hearing officer designated by the
commission or chairman to hold a hearing and to make a
recommended decision in a proceeding shall have the
following powers:

(1) To hold hearings;

(2) To administer oaths and affirmations;

(3) To examine witnesses;

(4) To issue subpoenas;

(5) To rule upon offers of proof and to receive

relevant evidence;

(6) To regulate the course and conduct of the
hearing;

(7) To hold conferences before or during the
hearing, for the settlement or simplification
of i1ssues;

(8 To rule on motions and to dispose of
procedural request or similar matters;

(9) Within the hearing officer~s discretion, or
upon the direction of the commission, to
certify any question to the commission for
its consideration and disposition;

(10) To make a recommended decision to the
commission in writing to be acted upon by the
commission; and

(11) To dispose of any other matter that normally
and properly arises in the course of the
proceedings.

(d) In the case of the absence of the hearing
officer or in the hearing officer®s inability to act,
the powers and duties to be performed under this
section In connection with the proceeding may, without
abatement of the proceeding, be assigned to another
hearing officer duly designated by the commission or
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chairman, unless otherwise ordered. [Eff
(Auth: HRS 891-2) (Imp: HRS 8891- 9, 91-9.5, 91-10)

810-5.1-34 Mediation, conferences, settlement,
briefs. (a) The commission may appoint a mediator in
accordance with these rules and section 91-8.5, HRS to
seek a solution to a dispute.

(b) At any time before or during a contested case
hearing, the presiding officer may hold, or cause to be
held, conferences with the parties for the purpose of
formulating or simplifying the issues, arranging for
the exchange of proposed exhibits or proposed written
testimony, setting of schedules, exchanging names of
witnesses, limiting the number of witnesses, and such
other matters as may expedite orderly conduct and
disposition of the proceeding as permitted by law.

(c) No pre-hearing statements or settlement
offers tendered shall be admitted Into any subsequent
proceedings involving the case, including the contested
case or a court proceeding. Whenever a petition has
been satisfied or a settlement has been reached by all
parties, a signed statement to that effect, stating
when and how the petition has been satisfied or the
settlement has been reached, shall be filed with the
commission and served on all parties of record. The
statement may be by letter. Satisfied petitions may be
dismissed at the discretion of the commission with due
regard to the interests of the public.

(d) The presiding officer may request briefs
setting forth the issues, facts, and legal arguments on
which the parties intend to rely. The presiding
officer may also fix the conditions and time for the
filing of briefs and the number of pages. Exhibits may
be reproduced in an appendix to a brief. A brief of
more than twenty pages shall contain a subject index
and table of authorities. [EfF 1 (Auth:
HRS 8§891-2; 91-8.5) (Imp: HRS §91-9)
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810-5.1-35 Service of papers. (a) The
commission shall cause to be served all orders,
notices, and other papers issued by the commission,
together with any other papers required by law to be
served by the commission. The filing party shall serve
every other paper and file a certificate of service
with the commission.

(b) AIll papers served by either the commission or
any party shall be served on all counsel of record at
the time of Ffiling and all parties not represented by
counsel or their designated agent. Any counsel
entering an appearance subsequent to the iInitiation of
the proceeding shall so notify all other counsel then
of record and all parties not represented by counsel.

(c) The final order, and any other paper required
to be served by the commission on a party, shall be
served in person or by certified mail on the party or
on the representative authorized to receive service of
papers, and a copy shall be furnished to all agents
designated in fact or by law.

(d) Service on parties shall be regarded as
complete by mail when deposited in the United States
mail properly stamped and addressed. [Eff
] (Auth: HRS 891-2) (Imp: HRS §91-9)

810-5.1-36 Deposition. (a) On application of a
party to a proceeding, and for good and exceptional
cause shown, the presiding officer may order, at any
time after service of the notice of hearing, the taking
of testimony by oral deposition or by deposition on
written interrogatories.

(b) Any party desiring to take the deposition of
a witness shall make application in writing to the
commission or hearing officer setting out the reasons
why the deposition should be taken; the character of
the deposition; the time when; the place where; the
name and mailing address of the person before whom the
deposition should be taken; the name and mailing
address of each witness; and the subject matter
concerning which the witness is expected to testify. If
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good and exceptional cause i1s shown, an order
containing instructions will be made and served on the
parties.

(c) On application granted, the deposition may be
taken before a person having power to administer oaths
other than the person designated in the notice,
provided reasonable written notice of the change is
given to all parties. Each witness so testifying shall
be duly sworn and the adverse party shall have the
right to cross-examine the witness. The answers
thereto shall be reduced to writing, and read to the
witness in the presence of the officer taking the
deposition. The written responses shall be subscribed
to by the witness and certified In the usual form by
the officer. Thereafter the officer shall forward the
deposition and two copies endorsed with the title of
the case 1n an envelope under seal to the office of the
commission.

(d) A deposition ordered and taken in accord with
this section may be used in a proceeding If the
presiding officer finds that the evidence i1s otherwise
admissible and:

(1) The witness is dead;

(2) The witness is outside the State of Hawail,
unless i1t appears that the absence of the
witness is procured by the party offering the
deposition;

(3) The witness is unable to attend or testify
because of age, sickness, infirmity, or
imprisonment;

(4) The party offering the deposition has
endeavored and has been unable to procure the
attendance of the witness by subpoena; or

(5) In any event, on application and notice that
exceptional circumstances exist as to make it
desirable, in the interest of justice and
with due regard to the importance of
presenting the testimony orally before the
presiding officer, to allow the deposition to
be used.

(e) If any part of the deposition is put iIn

evidence by the offering party, any other party may
require the production of the remainder of any other
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portions of the deposition. [ETF 1
(Auth: HRS 891-2) (Imp: HRS 8§91-2)

810-5.1-37 Subpoenas. (@) Subpoenas requiring
the attendance of a witness or the production of
documentary evidence from any place within the State at
any designated place of hearing may be issued by the
chairman, any member of the commission, or hearing
officer designated to preside at the hearing.
Application may be made either to the commission or
hearing officer.

(b) The application must be reasonable in scope,
must specify as precisely as possible the documents
desired, and must show their general relevancy. The
application shall be verified by oath or affirmation.
[EFF ] (Auth: HRS 891-10)(Imp: HRS §91-

2)

810-5.1-38 Witnesses, fees. Witnesses summoned
shall be paid the same fees and mileage as are paid
witnesses iIn courts of the State. The fees and mileage
shall be paid by the party at whose instance the
witnesses appear. Fees for depositions shall be paid
by the party at whose instance the depositions are
taken. [Eff J(Auth: HRS 891-2) (Imp: HRS
8§92-16)

810-5.1-39 Hearings. (a) All contested cases
shall be heard either before the commission or a
hearing officer duly designated by the commission or
chairman.

(b) All contested case hearings shall be held on
the i1sland where the affected lessee or applicant
resides.

(c) The record of the hearing shall be compiled
in conformance with section 91-9, HRS. The commission
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shall make provision for stenographic recording of the
testimony, but it shall not be necessary to transcribe
the recording unless requested for the purposes of
rehearing or court review. Any person shall be
entitled to a copy of the record of a hearing provided
that any costs incurred to prepare the record are paid
for by the requesting party.

(d) Each party or the party"s representative
shall have the following rights:

€y

(2)
3
€Y
)

©)

To examine all documents. Documents which a
party does not have an opportunity to see
shall not be made part of the hearing record
and shall not be used 1In making a decision iIn
the case;

To bring witnesses to testify for the party;
To establish all relevant facts and
circumstances through verbal testimony or
documents;

To advance any arguments without undue
interference;

To question or refute any testimony or
evidence presented by another party including
the opportunity to cross-examine witnhesses
called by another party; and

To be notified either before or during the
hearing if the commission or hearing officer
plans to consider facts not in evidence.

[EFF 1 (Auth: HRS 891-2) (Imp:
HRS §91-9)

810-5.1-40 Contested case hearing procedures.
(a) The following procedures shall be followed iIn
conducting a contested case hearing before the
commission or its duly appointed hearing officer:

€y

)

The chairman or hearing officer shall convene
the hearing and shall read the complaint and
shall inquire whether there are any
amendments to be made;

The complainant or petitioner and the
respondent shall have the opportunity to
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3

(b)
order:
1)
(2)
€))

4
)

©
order:

€y

(2)
3

€D,
)

(d)

challenge for bias any member of the

commission or hearing officer; and

Before presentation of the case, the parties

shall have the opportunity to make opening

statements. The usual order of making

statements shall be as follows:

(A) Opening statement by the complainant or
petitioner; and

(B) Opening statement by the respondent,
unless the respondent reserves the
opportunity to make an opening
statement until after the witnesses for
the petitioner have been presented.

Opening statements may be waived by a party.

Witnesses shall testify in the following

Witnesses for complainant or petitioner;
Witnesses for the respondent;

Witnesses for the complainant or petitioner
in rebuttal;

Witnesses for the respondent in rebuttal; and
Additional witnesses as the commission or the
hearing officer may deem necessary.

Witnesses shall be examined in the following

Direct examination by the party calling the
witness;

Cross-examination by the other party;
Redirect examination by the party calling the
witness;

Re-cross examination by the other party; and
Examination by the commission or hearing
officer.

After the evidence has been presented, the

commission or hearing officer shall give the parties
opportunity to summarize. The usual order of final
argument shall be as follows:

€y

(2)
3

Final argument by the complainant or
petitioner;

Final argument by the respondent; and
Rebuttal argument by the complainant or
petitioner.
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(e) Rebuttal argument shall be limited to
countering whatever may have been said by the other
party during final argument.

() A reasonable time limit may be imposed by the
commission or hearing officer for the final argument.

(g) Final arguments may be waived by a party.

(h) At the close of the presentation of evidence
before the hearing officer in all contested cases, or
within a reasonable time thereafter, the hearing
officer may permit the filing of proposed findings and
conclusions together with the reasons therefor. The
proposal shall be in writing and shall be furnished to
all parties; ten copies including the signed original
shall be filed with the commission.

(i) Oral argument may be allowed at the
discretion of a hearing officer.

() Wwithin a reasonable time, after final
arguments have been completed and all requested
memoranda submitted, the commission or hearing officer
shall bring the matter to a close.

(k) At any time before the filing of a
recommended decision, the hearing officer, for good
cause shown, may reopen the case for the reception of
further evidence. [EffF ] (Auth: HRS 891-
2)(Imp: HRS §91-9)

810-5.1-41 Recommended decision of hearing
officer. (a) Except when the individual shall become
unavailable to the commission, the recommended decision
shall be made by the hearing officer who presided at
the hearing. All findings, conclusions, and orders
recommended by the hearing officer shall be based on
the whole record and supported by the reliable,
probative, and substantial evidence, including facts of
which the hearing officer may take official notice.

(b) The hearing officer shall as soon as
practicable, and not later than sixty days after the
close of the reception of evidence, make and file a
recommended decision which shall become a part of the
record. The recommended decision shall include
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separate findings of fact and conclusions of law as
well as reasons or basis therefor on all the material,
issues of fact, law, or discretion presented on the
record. |If any party to the proceeding has been
permitted to file proposed findings of fact, the
hearing officer shall incorporate in the recommended
decision a ruling on each proposed finding.

(c) A copy of the hearing officer®s recommended
decision shall be served on each party or the counsel
of record.

(d) Any party may file and serve exceptions to
the hearing officer’s recommended decision specifying
the portions of the record and authorities relied on to
sustain each point of exception, and may request a
review by the commission. The original and nine copies
shall be Tiled with the commission within fifteen days
after service of a copy of the hearing officer”s
recommended decision and shall become part of the
record. In addition, a copy of the exceptions and
request for review shall be served on the hearing
officer and each of the parties. [Eff 1
(Auth: HRS 891-2) (Imp: HRS 8§91-2)

810-5.1-42 Commission decision, reconsideration.
(a) On filing of exceptions by a party adversely
affected by the recommended decision, the commission
shall grant the party an opportunity to present
argument and the commission shall personally consider
the whole record or those portions cited by the party.

(b) If no exceptions or requests for review are
filed within the time specified, the recommended
decision of the hearing officer shall become final on
approval of the commission, unless the commission on
its own motion orders further proceedings to be held.

(c) Where the hearing is held before the
commission or where exceptions to the recommended
decision and a request for review have been filed with
the commission, the commission will consider the whole
record, including, where applicable, the recommended
decision of the hearing officer and exceptions thereto,
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and will resolve all questions of fact by what it deems
to be the greater weight of evidence. The commission
shall make a final decision stating the reasons or
basis for i1ts decision, and shall enter an appropriate
order within ninety days of the hearing.

(d) The commission may entertain a written
petition to reconsider its final order, decision, or
ruling. A timely petition for reconsideration shall
toll the time to appeal for judicial review. The
commission’s order granting or denying reconsideration
shall be in writing and shall constitute the final
order for purposes of appeal. A certified copy shall
be served on all parties of record.

(e) A petition to reconsider any final order,
decision, or ruling of the commission shall be filed
not later than ten days after service of a certified
copy of the final decision and order of the commission.
[EFF J(Auth: HRS 891-2) (Imp: HRS 891-
14)

810-5.1-43 Court appeal. Any appeal to court
for judicial review of a final decision of the
commission shall be made within thirty days after
service of a certified copy of either the final
decision and order of the commission or the final
decision on a timely reconsideration petition, as the
case may be. [EfF ] (Auth: HRS §91-2)
(Imp: HRS 8§91-14)

8810-5.1-44 to 10-5.1-50 (Reserved).
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SUBCHAPTER 4
PETITION FOR DECLARATORY RULING

810-5.1-51 Form and content. On petition of an
interested person, the commission may issue a
declaratory order as to the applicability of any
statutory authority involved, and include a complete
statement of the facts and the reasons or grounds
prompting the petition, together with full disclosure
of the petitioner”s interest. [Eff 1
(Auth: HRS 891-8) (Imp: HRS 8891-7, 91-8)

810-5.1-52 Additional data, supporting authority.
Upon receipt of the petition, the commission may
require the petitioner to file additional data or a
memorandum of legal authorities iIn support of the
position taken by the petitioner. [Eff 1
(Auth: HRS 891-8) (Imp: HRS 891-8)

810-5.1-53 Dismissal. Without notice or
hearing, the commission may dismiss a petition for
declaratory ruling which fails in material respect to
comply with the requirements of this chapter.
[EFF 1 (Auth: HRS 891-8) (Imp: HRS 891-
8)

810-5.1-54 Hearing request. (a) Although in the
usual course of disposition of a petition for a
declaratory ruling no formal hearing will be granted to
the petitioner or to a party in interest, the
commission may order a proceeding set down for hearing.
Any petitioner or party in interest who desires a
hearing on a petition for declaratory ruling, shall set
forth In detail:
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(1) The reasons why the matters alleged iIn the
petition, together with supporting affidavits
or other written evidence and briefs or
memoranda of legal authorities, will not
permit the fair and expeditious disposition
of the petition; and

(2) To the extent that a request for hearing is
dependent upon factual assertion, affidavits
establishing such fact shall accompany such
request.

(b) In the event a hearing is ordered by the
commission, section 91-9, HRS and sections 10-5.1-31
through 10-5.1-43 shall govern the proceedings.

[EFF ] (Auth: HRS 891-8) (Imp: HRS §91-

8)

810-5.1-55 Declaratory motion on commission®s own
motion. Notwithstanding the other provisions of this
chapter, the commission may, on Its own motion or upon
request but without notice of hearing, issue a
declaratory order to terminate a controversy or to
remove uncertainty.” [Eff 1 (Auth: HRS
891-8) (Imp: HRS §91-8)
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5. Chapter 7 of Title 10, Hawaii Administrative
Rules, entitled “Native Hawairian Housing Block Grant
Program” is adopted to read as follows:




10-7-1

“HAWAL1 ADMINISTRATIVE RULES

TITLE 10

DEPARTMENT OF HAWAITITAN HOME LANDS

CHAPTER 7

NATIVE HAWAITIAN HOUSING BLOCK GRANT PROGRAM

w
|_\
?
NNNNN NN
O~NOUIAWNR

810-7-9

810-7-10
8§10-7-11
810-7-12
8§10-7-13

Definitions

Primary objectives

Funding

Native Hawaiian housing plan

Eligible activities

Grants review committee

Procedures for obtaining assistance

Use of nonprofit organizations and
public-private partnerships

Eligibility

Program requirements

Affordability period

Periodic reviews and monitoring

Performance reports

810-7-1 Definitions. The following definitions
apply in this chapter:

“Adjusted income” means the annual income that
remains after adjusting for exclusions as outlined in
24 CFR 81006.10, as amended. Adjusted income applies
when calculating monthly payments for rental housing or
lease-purchase housing as described under section 10-7-
10(b) and (c).-

“Affordable housing” means housing that complies

with the requirements of NAHASDA.

The term includes

permanent housing for homeless persons who are persons
with disabilities, transitional housing, single room
occupancy housing, or other housing as described in the

Native Hawaiian housing plan and approved by the

commission and HUD.
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“Elderly person” means an individual who 1s at
least 62 years of age.

“Family” includes, but is not limited to, a family
with or without children, an elderly family or a near-
elderly family as defined by 24 CFR 81006.10 as
amended, a disabled family, a single person, as
determined by the department.

“HUD” means the U. S. Department of Housing and
Urban Development.

“Income” means income from all sources of each
member of the household as determined iIn accordance
with criteria prescribed by the Secretary, except that
the following amounts may not be considered as income
under this paragraph:

(1) Any amounts not actually received by the

family;

(2) Any amounts that would be eligible for

exclusion under section 1613(a)(7) of the
Social Security Act (42 U.S.C. 1382b).

“Low income family” means a family whose annual
household 1ncome does not exceed 80 per cent of the
median income for the area, as determined by HUD with
adjustments for smaller and larger families. HUD may
establish income ceilings higher or lower than 80 per
cent of the median for the area on the basis of the
findings of HUD or the department that such variations
are necessary because of prevailing levels of
construction costs or unusually high or low family
incomes.

“Median income” means the greater of the median
income for the area as determined by HUD or the median
income for the State of Hawaili.

“Native American Housing Assistance and Self-
Determination Act (NAHASDA)” means Title VIII1-Housing
Assistance for Native Hawaiians-of the Native American
Housing Assistance and Self-Determination Act of 1996,
as amended (25 U.S.C. 4221 et seq)-

“Native Hawaiian Housing Block Grant (NHHBG)
funds” means funds made available under NAHASDA, plus
program income.

“Near elderly person” means an individual who 1is
at least 55 years of age and less than 62 years of age.
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“Nonprofit” means, with respect to an
organization, association, corporation, or other
entity, that no part of the net earnings of the entity
inures to the benefit of any member, founder,
contributor, or individual.

“ONAP” means the Office of Native American

Programs,

which 1s within HUD.

“Secretary” means the Secretary of Housing and
Urban Development.
“Transitional housing” means housing that:

€y

@

Is designed to provide housing and
appropriate supportive services to persons,
including but not limited to de-
institutionalized individuals with
disabilities, homeless individuals with
disabilities, and homeless families with
children; and

Has as its purpose facilitating the movement
of individuals and families to independent
living within a time period that i1s set by
the department before occupancy.

[EFF 1 (Auth: HHC Act §222)
(Imp: HHC Act 8§226)

810-7-2 Primary objectives. (&) The primary
objectives of the Native Hawaiian Housing Block Grant
(NHHBG) program are:

€y

&)

3

To assist and promote affordable housing
activities to develop, maintain, and operate
affordable housing iIn safe and healthy
environments for occupancy by low-income
Native Hawaiian families;

To ensure better access to private mortgage
markets and to promote self-sufficiency of
low-income Native Hawaiitan families;

To coordinate activities to provide housing
for low-income Native Hawaiian families with
federal, state, and local activities to
further economic and community development;
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(4) To plan for and integrate infrastructure
resources on the Hawaiian home lands with
housing development; and

(5 To:

(A) Promote the development of private
capital markets; and

(B) Allow the markets referred to iIn
subparagraph (A) to operate and grow,
thereby benefiting Native Hawaiian
communities.

(b) The primary objectives outlined iIn this
section are consistent with the national objectives as
outlined in NAHASDA. (25 U.S.C. 4101 et seq.).

[EFF ] (Auth HHC Act §222) (Imp:
HHC Act 8226)

810-7-3 Funding. (&) Funding for the NHHBG
program is appropriated by the U.S. Congress. The
NHHBG program is administered by HUD. Each fiscal
year, to the extent that amounts are made available by
Congress, HUD will make a grant to the department under
NAHASDA to carry out affordable housing activities for
Native Hawaiian families who are eligible to reside on
Hawaiian home lands if:

(1) The chairman has submitted to HUD a housing

plan for that fiscal year; and

(2) HUD has determined that the housing plan is

in compliance with the appropriate federal
requirements.

(b) These funds shall not be subject to section
216(c) of the Hawaiian Homes Commission Act of 1920, as
amended, and loans made with these funds will not be
required to be in first lien position.

(c) These funds shall not be subject to that
portion of section 215(2) of the Hawaiian Homes
Commission Act of 1920, as amended; section 10-3-47(c);
or section 10-3-50 that address interest rates for
loans. Interest rates for loans made with NHHBG funds
may be set lower than two and one-half per cent with
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commission approval for a program or programs that
provide for lower interest rates on loans.

[ETFF 1 (Auth: HHC Act 8222)(Imp: HHC
Act 8226)

810-7-4 Native Hawaiian housing plan. (&) The
department must submit a housing plan for each federal
fiscal year grant. The Native Hawailian housing plan
has two components, a five-year plan and a one-year
plan.

(b) The five-year plan must include:

(1) A general statement of the mission of the
department to serve the needs of the low-
income Native Hawaiian families eligible to
live on the Hawaiian home lands to be served
by the department;

(2) A statement of the goals and objectives of
the department to serve the needs identified
in paragraph (1) during the five-year period;
and

(3) An overview of the activities planned during
the five-year period including an analysis of
the manner i1n which the activities will
enable the department to meet Its mission,
goals, and objectives outlined in paragraphs
(1) and (2).

(c) The one-year plan must include the following
information for the fiscal year corresponding to each
federal fiscal year grant:

(1) A statement of the goals and objectives to be
accomplished by the department with 1ts
annual grant allocation that are measurable
in a quantitative way;

(2) A statement of the housing needs of the low-
income families served by the department and
the means by which those needs will be
addressed during the period covered by the
plan;

(3) An operating budget for the department;
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(4) A statement of the affordable housing
resources currently available at the time of
the submittal of the plan and to be made
available during the period covered by the
plan; and

(5) Any required certifications of compliance.

(d) The specific requirements of the Native
Hawaiian housing plan are more fully described at 24
CFR 81006.101, as amended.

(e) The Native Hawaiian housing plan requires the
approval of the commission before submission to HUD for
its review. [EffT ] (Auth: HHC Act
§222) (Imp: HHCA Act 8226)

810-7-5 Eligible activities. NHHBG funds may
only be used for eligible activities that are
consistent with the department’s Native Hawaiian
housing plan. Eligible affordable housing activities
are development, housing services, housing management
services, crime prevention and safety activities, and
model activities. NHHBG funds may also be used to fund
administrative and planning expenses of the department
related to carrying out NAHASDA and activities assisted
with NHHBG funds. The total amount that may be spent
by the department on administrative and planning
expenses may be limited by HUD or by statute. These
eligible activities are described in greater detail at
24 CFR 881006.201 to 1006.235,as amended.

[EFF ] (Auth: HHC Act 8222) (Imp: HHCA
Act 8§226)

810-7-6 Grants review committee. The department
may establish a grants review committee to assist iIn
the evaluation of grant proposals received by the
department for NHHBG funding. Membership of the
committee shall include at least three and no more than
seven iIndividuals that are appointed by the department
and represent the diverse beneficiary constituencies
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and diverse geographic areas where Hawaiian home lands
are located. The committee’s purpose is to advise the
department on matters related to grant proposals
received by the department for NAHASDA-related
activities. Appointment terms and all other procedural
issues associated with the grants review committee
shall be defined by the department.

[EFF ] (Auth: HHC Act 8222) (Imp:
HHCA Act §226)

810-7-7 Procedures for obtaining assistance. (&)
Annually, the department shall post a notice of funding
availability on the Internet pursuant to chapter 103D,
HRS. The notice shall state that funds are available
to qualified nonprofit or for-profit organizations or
government agencies to implement eligible activities
identified in the Native Hawaiian housing plan.

(b) The department may convene the grants review
committee to evaluate any proposals that are received
and to submit to the department appropriate funding
recommendations related to the evaluated proposals.

Any funding recommendations received by the department
require the approval of the commission before funds are
distributed.

(c) The department may enter into contracts for
approved proposals, which shall be monitored in
accordance with federal regulations and guidelines.

The department will provide monitoring and reporting
documents to any organizations receiving assistance.
[EFF ] (Auth: HHC Act 8222) (Imp:
HHCA Act §226)

810-7-8 Use of nonprofit organizations and
public-private partnerships (a) The department must,
to the extent practicable, provide for private
nonprofit organizations experienced in the planning and
development of affordable housing for Native Hawaiians
to carry out affordable housing activities with NHHBG
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funds that are consistent with the Native Hawaiian
housing plan.

(b) The department must make all reasonable
efforts to maximize participation by the private
sector, including nonprofit organizations and for-
profit entities, in implementing the Native Hawaiian
housing plan. [Eff ] (Auth: HHC Act
§222) (Imp: HHCA Act 8226)

810-7-9 Eligibility. (&) Assistance for
eligible housing activities under the NHHBG program 1is
limited to low-income Native Hawaiian families who are
eligible to reside on Hawaiian home lands. Limited
exceptions to this requirement are specified in 24 CFR
81006.301, as amended.

(b) Additional requirements for specific types of
assistance include:

(1) CGrants shall only be awarded to public
agencies, for-profit organizations, and
nonprofit organizations recognized as tax-
exempt by the U.S. Internal Revenue Service.
Organizations who are recognized by the State
as nonprofit but whose operations do not
require recognition from the U.S. Internal
Revenue Service may also be eligible to
receive a grant; and

(2) Technical assistance and partnerships shall
be available to any type of organization or
public agency provided that the purpose of
the assistance iIs to benefit Native Hawailans
who are eligible to reside on Hawaiian home
lands. [Eff ] (Auth: HHC
Act 8222) (Imp: HHCA Act 8§226)

810-7-10 Program requirements. (a) Any
affordable housing activity funded with NHHBG funds
must be iIncluded In a commission- and HUD-approved
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Native Hawaiian housing plan before implementation of
the activity can begin.

(b)

housing:

€Y

@)

3

C))

©

IT NHHBG funds are used to develop rental

The department shall develop and follow
written procedures governing rents for rental
housing units assisted with NHHBG funds,
including methods by which rents are
determined. These procedures shall require
commission approval;

The maximum monthly rent for low-income
families may not exceed 30 per cent of the
family’s monthly adjusted income;

Leases for rental units shall meet the lease
requirements as outlined in 24 CFR 81006.315,
as amended;

The department shall develop and enforce
procedures governing the management and
maintenance of rental housing assisted with
NHHBG funds. These procedures shall require
commission approval.

IT NHHBG funds are used to assist low-income

families to become homeowners of rental housing through
a long-term lease (i.e., ten or more years) with an
option to purchase the housing:

€y

&)

(@

The department shall develop and follow
written procedures governing lease-purchase
payments for rental housing units assisted
with NHHBG funds, including methods by which
payments are determined. These procedures
shall require commission approval;

The maximum monthly payment for a low-income
family may not exceed 30 per cent of the
family’s monthly adjusted income.

IT NHHBG funds are used to assist low-income

families with homeownership activities:

€Y

@

Procedures governing the eligibility,
admission, and selection of families
participating in homeownership activities
shall comply with sections 10-3-1 through 10-
3-67;

Low-income families who receive homeownership
assistance other than the assistance
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described in subsection (c) are not subject

to the limitation placed on the maximum

monthly payment;

(3) The department may provide assistance to
Native Hawaiitan families who are not low-
income families, as approved by HUD, to
address a need for housing for those families
that cannot be reasonably met without that
assistance. Commission approval and HUD
approval are required before this assistance
can be provided. Homeownership payments for
families who are not low-income are not
subject to the requirement that homebuyer
payments may not exceed 30 per cent of the
monthly adjusted income of that family.

(e) The department shall adopt and use written
tenant and homebuyer selection procedures and criteria
that:

(1) Are consistent with the purpose of providing

housing for low-income families;

(2) Are reasonably related to program eligibility
and the ability of the tenant or homebuyer
assistance applicant to perform the
obligations of the lease; and

(3) Provide for:

(A) The selection of tenants and homebuyers
from a written waiting list iIn
accordance with the policies and goals
set forth in the Native Hawaiian
housing plan. The waiting lists and
application and award procedures
outlined in sections 10-3-1 through 10-
3-67 may be used for the purposes of
this section; and

(B) The prompt notification in writing of
any rejected applicant of the grounds
for that rejection.

() The department shall require adequate
insurance coverage for housing units that are owned,
operated, or assisted with more than $5,000 of NHHBG
funds, including a loan of more than $5,000 that
includes a payback provision. Additional information
regarding this iInsurance requirement is provided at 24
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CFR 81006.330, as amended. [Eff
(Auth: HHC Act 8222) (Imp: HHCA Act 8§226)

810-7-11 Affordability period. Eligible
activities that are funded utilizing NHHBG funds may be
required to assist a low-income family for a specified
period of time called the affordability period. This
affordability period may vary depending upon the
activity funded. Affordability periods for eligible
activities shall be specified In the Native Hawaiian
housing plan. [Eff ] (Auth: HHC Act
§222) (Imp: HHCA Act 8226)

810-7-12 Periodic reviews and monitoring. (&)
At least annually, the department shall review the
activities conducted and housing assisted with NHHBG
funds to assess compliance with the requirements of
NAHASDA and the federal regulations governing the NHHBG
program.

(b) Each review under subsection (a) must include
on-site iInspection of housing to determine compliance
with applicable requirements.

(c) The results of each review under subsection
(a) must be included in a performance report submitted
to HUD by the department, and made available to the
public. [Eff ] (Auth: HHC Act §222)
(Imp: HHCA Act 8226)

810-7-13 Performance reports. (@) For each

fiscal year, the department shall:

(1) Review the progress the department has made
during that fiscal year in achieving goals
stated in its housing plan;

(2) Submit to HUD a report describing the
conclusion of the review conducted in
paragraph (1). The report shall be
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810-7-13

submitted in a form acceptable to HUD no
later than August 30 of each year, or a date
approved by HUD.

(b) Each report submitted for a fiscal year
shall:

(1) Describe the use of grant amounts provided to

the department for that fiscal year;

(2) Assess the relationship of the use referred
to in paragraph (1) to the goals i1dentified
in the Native Hawailian housing plan;

(3) Indicate the programmatic accomplishments of
the department; and

(4) Describe the manner In which the department
would change the Native Hawaiian housing plan
as a result of i1ts experiences.

(c) The department shall make the report prepared
pursuant to this section publicly available to Native
Hawaiians who are eligible to reside on Hawaiian home
lands, and shall provide these individuals with an
opportunity to submit written comments on the report.

(d) The report must include a summary of any
comments received by the department under subsection
(c), and shall require the approval of the commission
prior to submission to HUD for review.”

[EFF 1 (Auth: HHC Act 8222) (Imp: HHCA
Act 8226)

6. Material, except source notes, to be repealed
is bracketed. New material is underscored.

7. Additions to update source notes to reflect
these amendments and compilation are not underscored.

8. The amendment to and compilation of chapter
10-1 and 10-2, the repeal of chapter 10-5, and the
adoption of chapter 10-5.1 and 10-7, Hawaili
Administrative Rules, shall take effect ten days after
filing with the Office of the Lieutenant Governor.

I certify that the foregoing are copies of rules
drafted iIn the Ramseyer format, pursuant to the

7-12



requirements of section 91-4.1, Hawail Revised
Statutes, which were adopted on

, and Filed with the Office of
the lieutenant Governor.

Micah A. Kane
Chairman
Hawaiian Homes Commission

APPROVED AS TO FORM:

Deputy Attorney General

7-13



