
By Brian I. Ezuka, Esq.

Or…

“Things to Know About Homestead Associations 

and How I Can Associate.”



The typical homeowners association…

� Is composed of landowners in a housing development.  

� Is commonly formed as part of the development or subsequently 
by the homeowners themselves.  

� The members of the association typically consist of the 
homeowners, and annual dues paid by the members support the 
association.  

� The association enables the members to act together in managing,
maintaining and improving common areas in the development.

� The association provides members with opportunities for 
education, information exchange, social well-being, skill building 
and positive community development, among other benefits.

� While your homestead organization may share many 
similar activities of the traditional homeowners 
association, it is unique . . . 



� A Hawaiian homestead organization is guided by an 
overriding purpose to advance the positive 
development of native Hawaiians. 

� To further your homestead organization’s purposes, 
you may take different structural forms, each of which 
are different with advantages and disadvantages.  



Homestead Options

 

Homestead 
Development 

Unincorporated 
Nonprofit Association 

Nonprofit Corporation 

Some factors to consider:
� Formalities to establish the organization (or “how 

difficult is it to form?”).  

� Necessity of governing documents (or “what, if any, 
documents must I have to govern operations and 
what goes in them?”)

� Administrative requirements (or “how burdensome 
will it be to operate under state law?”).  

� Local annual reporting requirements (or “what local 
annual reporting requirements will I have?”).

� Legal liabilities of the parties involved (or “how 
protected am I?”).



And…

� What is my objective (or “can I achieve my objective 
without incorporating or formally associating?”)  

The Unincorporated Nonprofit Association

Q:  What is this?  “An unincorporated organization . . . consisting of two or more 
members joined by mutual consent for a common, nonprofit purpose.”

Q:  How difficult is it to form?  Not difficult.  No formal document is required to 
be filed with the DCCA (Department of Commerce and Consumer Affairs).

Q:  What, if any, documents must I have to govern operations and what goes in 
them?  None.  

� The ease of formation and lack of formality are reflected in the lack of guiding 
provisions in the law.  But nonprofit associations commonly establish guiding 
procedures through “articles of association” or “constitution” or other.

� The law provides for the application of principles of law and equity.  And so 
common law and notions of fairness, justness and right dealing will apply to 
situations not addressed by the law, such as the rights and responsibilities of the 
managing members of the association.  



Continued…

Q:  How burdensome will it be to operate under state 
law?  Hawaii’s Uniform Unincorporated Nonprofit 
Association Act is limited in terms of administrative 
requirements.  

Q:  What local annual reporting requirements will I 
have?  No state annual report is required to be filed 
with the DCCA.     

Q:  How protected am I?  Somewhat.      

The Nonprofit Corporation

Q:  What is this?  

� Nonprofit corporations do not have shareholders or 
owners and also do not pay out dividends.  

� Not typically the form of organization used to pursue 
private, profit-seeking endeavors.  

� Typically formed by persons that desire a management 
and operational structure, protection from personal 
liability, and tax-exempt status with the IRS.



Continued…
Q:  How difficult is it to form?  Fairly complex endeavor 

that requires strict compliance with the law.  Articles 
of incorporation must be properly prepared and 
submitted to the DCCA.  Bylaws must be prepared 
and adopted.    

� Cautionary note:  Do not rely on forms or documents 
prepared for other organizations because they may not 
comply with Hawaii law and your particular operations, 
or provide for the protections and other benefits that 
you may be entitled to under the law.

Continued…

Q:  What, if any, documents must I have to govern 
operations and what goes in them?  You are required 
to have articles of incorporation, bylaws and certain 
federally required policies.  All documents must 
comply with applicable Hawaii state and federal laws.     



Continued…

Q:  How burdensome will it be to operate 
under state law?  
� In Hawaii, nonprofit corporations are governed by the 

Hawaii Nonprofit Corporations Act, Hawaii Revised 
Statutes Chapter 414D.  

� The current nonprofit law replaced the previous law in 
July 2002 and made significant changes to Hawaii’s 
nonprofit law.  The law added favorable rules governing 
the operation of a nonprofit corporation.

� The current law is comprehensive with detailed 
operational provisions and standards.

Continued…

Q:  What local annual reporting requirements will I 
have?  Annual reports are required to be submitted to 
the DCCA.

Q:  How protected am I?  Very.      



To compare . . . 

� The nonprofit corporation is the more prevalent form 
of organization because it offers the advantages of 
greater certainty in operation, guidance and 
protection from liability.

� In regard to forms of tax-exempt organizations:  
Generally, the Internal Revenue Code does not 
prescribe that an entity be an unincorporated 
association or nonprofit corporation to qualify for tax 
exemption.  But for the above reasons, the corporate 
form is generally used today.     

Remember:  

� The decision to establish a formal organization is a 
decision that will require commitment to the 
community and your objectives, and responsibility to 
the law.  

� Your decision must be an informed decision.  The 
workshops will give you only a part of the information 
you will need.  You must apply your personal 
objectives and community needs to arrive at your 
decision.      
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By Brian I. Ezuka, Esq.

Incorporation and Exemption

� Step 1:  Organization of corporation 

� Step 2:  Obtaining tax exemption

� Step 3:  Some recommendations



Step 1:  Organization of 

corporation -- actions
� Ask:  Is the public charity form of organization appropriate?

� For example: the IRS recognizes the following charitable 
organizations, among others:
� Relief of the poor/distressed.
� Promotion of health.
� Lessening burdens of government.
� Advancement of education.
� Instruction of the individual/public.
� Promotion of social welfare.
� Promotion of the arts/culture/preservation.
� Promotion of sports/amateur sports organizations.
� Religious organizations.

Step 1:  Organization of corporation --

actions continued:

� You must have governing documents that comply 
with Hawaii’s nonprofit law and that qualify for tax 
exemption.  

� Action:  Draft articles of incorporation and bylaws.  



Step 1:  Organization of corporation --

actions continued:

The articles of incorporation:

What is it?  Organizing document that brings the entity 
into existence and is filed with the DCCA.  

Articles of Incorporation continued:

What must be included? 
Hawaii’s Nonprofit Corporations Act requires that the 

articles of incorporation include:
� The organization’s corporate name;
� The mailing address of the organization’s principal office, the 

street address of its registered office, and the name of its 
registered agent at the registered office;

� The names and addresses of the incorporators;
� A statement indicating whether or not the organization is a 

membership organization; and 
� Provisions regarding the distribution of assets on dissolution.
� Additionally, certain provisions of the Act, which may benefit 

the organization and provide added liability protection for 
directors and officers must be included in the articles to be 
effective.



Articles of incorporation continued:
For a corporation that intends to obtain tax-exempt status 

under Internal Revenue Code Section 501(c)(3), the articles 
must also include:  

� A statement of exempt purposes;  
� A dissolution clause that provides for distribution of assets 

in an exempt manner; and 
� A prohibition against private benefit.  
� The articles (or bylaws) should also prohibit the 

corporation from attempting to influence legislation as a 
substantial part of its activities and participating in 
campaign activity for or against political candidates.  

Step 1:  Organization of corporation --

actions continued:
The bylaws:

What is it?  The bylaws are the rules adopted by the board of 
directors to regulate and manage the affairs of the 
corporation.     

What must be included:  Hawaii’s nonprofit law does not 
have any specific requirements for the bylaws, except to 
say, “the bylaws may contain any provision for regulating 
and managing the affairs of the corporation that is not 
inconsistent with law or the articles of incorporation.”



The bylaws continued:
Consider including:

� Membership admission and termination procedures, how to provide 
proper notice of member meetings, record dates for members entitled 
to vote and notice, and responsibilities of the corporation to the 
members;  

� Duties of the board; number and qualifications of directors; 
procedures for election, removal and resignation of directors and 
filling vacancies; term of office; calling and notice of meetings of the 
board; formation of committees; standards of conduct; and what 
directors may rely upon in making decisions;

� Required officers and their duties and authority, electing and 
removing officers, standards of conduct for officers, and what officers 
may rely upon in making decisions; 

� Records and reports to keep at a minimum and inspection rights; 
� How the bylaws and articles can be amended.             

Step 1:  Organization of corporation --

actions continued:

� Action:  Obtain a state general excise tax number.  
(Use State Form BB-1 and submit to State Department 
of Taxation.)

� Action :  Obtain a federal identification number.  (Fill 
out Federal Form SS-4 and apply on-line or call IRS)



Step 1:  Organization of corporation --

actions continued:

Draft federally required policies that address the 
following:

� Staff complaints and reporting suspected financial 
impropriety/misuse of charity resources.

� Standards for document integrity, retention, and 
destruction.

Step 2:  Obtaining tax exemption --

actions 
Prepare and submit to the IRS:

� Federal application for exemption (Form 1023) with 
supporting documents (e.g., governing documents).

� Conflict of interest policy (Form 1023 has sample form).

� Power of attorney, if necessary (Form 2848).

� User fee.

Prepare and submit to the State Department of Taxation: 

� State application for exemption (Form G-6S) with 
attached federal application and supporting documents.

� Power of attorney, if necessary (Form 2848).



Additional Step 3:  Recommendation  

� Complete corporate records folder.

� Develop financial management system.

Additional Step 3 continued:  

� Consider:  Regular board and officer orientation and 
governance training.



Additional Step 3 continued:  

� Consider:  Whether you must register with the state 
department of the attorney general before conducting 
any solicitation for money or thing of value.
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